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ROAD TRAFFIC (VEHICLES) BILL 2007 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 1: Short title — 
Debate was interrupted after the clause had been partly considered. 

Dr J.M. WOOLLARD: Before lunch we were discussing the title of this bill. I was pointing out that the bill 
was given this title because it will provide for the licensing of vehicles; the enforcement of mass, dimension and 
loading requirements of vehicles; access to road networks and the Main Roads permit scheme; offences related 
to transporting goods by road; legal defences; defect notices for vehicles; container weight declarations; and 
court-imposed sanctions. Because the bill had been given that title, I assumed that clause 39 of the bill, which 
refers to access restrictions, related to restrictions to all roads. Another bill relating to the Road Traffic Act states 
that that act will now deal solely with the enforcement of traffic offences by Western Australia Police, such as 
drink-driving, drug-impaired driving, dangerous driving etc. However, in fact the title of the Road Traffic 
(Vehicles) Bill — 

The ACTING SPEAKER (Mr P.B. Watson): We are debating the short title of the Road Traffic (Vehicles) 
Bill. The member is trying to get across a statement but she should confine herself to the short title of the Road 
Traffic (Vehicles) Bill, which is all that we are debating at the moment. If the member has other issues, she can 
bring them in further in the debate. 

Dr J.M. WOOLLARD: I was intending to clarify what happened during the debate. Although the short title is 
the Road Traffic (Vehicles) Bill, the bill does not in fact cover all of the sections pertaining to road traffic 
vehicles. Mr Acting Speaker, you were in the chair earlier when I was discussing access to roads. However, this 
is not the only piece of new legislation for access to roads. Although the bill states that now only the Road 
Traffic Act will deal with the enforcement of traffic offences, the Road Traffic Act deals with regulations, which 
have control over the Road Traffic Code, and the Road Traffic Code still comes under the jurisdiction of Main 
Roads. In reading the short title, one would assume that the roads under this bill come under the jurisdiction of 
Main Roads, but in fact the short title does not encompass all of those areas. The regulations on access to roads 
under the Road Traffic Code will remain under Main Roads under the Road Traffic Act. That was why there was 
some confusion earlier in the debate and why I sought your indulgence to clarify for the record that this title and 
the description of this bill does not fully cover road traffic vehicles; there are still some aspects of road traffic 
that come under the control of Main Roads and that are sitting in the Road Traffic Act, which it has been 
suggested will relate solely to the enforcement of police matters and will have Main Roads aspects as well. 
When we get to the relevant clause I will discuss again access to roads, but I appreciate the Minister for Planning 
and Infrastructure will probably say at that point that these aspects are now covered under the Road Traffic Act. 

The ACTING SPEAKER: Member, the debate must get back to the short title. 

Ms A.J.G. MacTIERNAN: It is interesting to note all the comments on what the short title is not about. The 
short title is very concise. Indeed if the member read it carefully, she would see that it states — 

An Act to provide for the licensing and standards of vehicles and for mass, dimension and loading — 

The ACTING SPEAKER: That is the long title, minister. 

Ms A.J.G. MacTIERNAN: Is it? I am sorry, I am on the wrong clause. 

The ACTING SPEAKER: It is clause 1, minister. 

Several members interjected. 

Ms A.J.G. MacTIERNAN: I just presumed that there was a bit more substance in what was being said by the 
member for Alfred Cove. I was probably being too generous. 

All the aspects of the bill that deal with the mass, dimension and loading requirements for freight and passenger 
vehicles will be dealt with in this legislation. There will be other aspects that have nothing to do with this bill 
that will be contained in other bills, as one would expect. However, anything to do with the dimension and 
loading aspects are in fact contained in this legislation. 

Clause put and passed. 
Clause 2 put and passed. 
Clause 3: Terms used in this Act — 
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Mr M.J. COWPER: The industry has expressed concern about some of the terms that are used in this proposed 
act. For the purposes of the record, I ask the minister to define “involved person”, “reasonable steps defence”, 
“responsible entity” and “transport arranger”. The explanatory memorandum states —  

“involved person” this definition is introduced by the national Compliance and Enforcement Bill and 
is required to give clear direction as to which persons are required to provide information in an 
investigation or inquiry to give effect to the chain of responsibility provisions.  

Who is an “involved person”? 

Ms A.J.G. MacTIERNAN: I am sorry member, but I am bit puzzled, because that is the whole purpose of 
clause 3. Clause 3 is entitled “Terms used in this Act”. It lists the terms and then provides a definition. I could 
read the page in the bill that sets out who is an “involved person”. However, this is a definitional provision 
within the legislation. I will not add anything to the debate if I just read what is in the legislation. To help with 
the member’s thought process, the whole concept of this bill is to introduce a chain of responsibility so that a 
driver is not the only person in the frame. All the people who are involved in a transaction, and who have the 
capacity to have an impact, are in the frame —namely, the contractor, the principal who may own the company 
that has been putting the goods on a vehicle, the person responsible for ensuring that the load is balanced and the 
person who receives the goods at the other end. The provision articulates exactly who is an “involved person”. It 
is good that the legislation has gone to the extent of outlining who those persons are. It is an inclusive definition, 
which means that it is conceivably possible that other persons will be included. Generally speaking, the frame of 
the specification of these sorts of people provides a broad concept of the types of people who are most likely to 
be involved.  
Clause put and passed.  
Clauses 4 to 14 put and passed.  
Clause 15: Registration labels —  
Mr D.F. BARRON-SULLIVAN: I have placed an amendment on the notice paper. However, before I move it, I 
would like the minister to explain why we need registration labels. I have previously asked this question on 
notice and I have made inquiries with police and others. The Minister for Planning and Infrastructure very nicely 
answered my questions by indicating that, essentially, although it is a legal requirement to have a registration 
sticker—I am paraphrasing the answer—they do not serve any great purpose. They essentially serve to remind 
people when their registration is due. The legislation we are dealing with simply reiterates the current situation. 
The police and the minister’s department advised that in order to check whether a vehicle is licensed, registration 
stickers are not used. Rather, police use number plates. The bottom line is that its costs an awful lot to administer 
the system. Producing the registration labels costs over three quarters of a million dollars.  
When I asked the minister to provide the total cost of administering the registration label system, the Minister 
Assisting the Minister for Planning and Infrastructure, Hon Ljiljanna Ravlich, advised that the department could 
not separate that from the total cost of the registration process. She said that there is no one area of the 
Department for Planning and Infrastructure licensing business unit that deals exclusively with registration labels, 
so it is difficult to provide a costing for every aspect of the system. She advised that the estimated cost involved 
in the issuing and renewing of vehicle licences for the 2007-08 financial year is $35.771 million. Clearly the 
department cannot hive-off the cost of registration labels. However, it must be a significant component. If just 
producing registration labels costs three quarters of a million dollars, the total cost must run into several millions 
of dollars. If registration stickers were not required, departmental officers could be used to help reduce waiting 
lists and queues for other licensing services. I have spoken to senior police who have indicated that the new 
system that is being rolled out, whereby police are able to do spot checks on people’s registration plates, is 
working very well. They said that they do not place any legal emphasis on the registration stickers that we have 
to put on our windscreens.  
To give members an idea of the burden of registration stickers on the community, 3 590 626 vehicle labels of 
this type are issued each year, including nearly 2.5 million for cars, 958 000 for motorcycles, nearly 49 000 for 
caravans and over 311 000 for trailers and a range of other vehicles. It takes time to clean off the old registration 
sticker from our windscreen and replace it with the new one. Motorists could be saved a lot of time and 
inconvenience if they were not a requirement. We must bear in mind that people are prosecuted and fined if they 
fail to put a registration label on their vehicle or if they fail to do so properly. Again, the police had some 
difficulty in disaggregating their information in this regard. They were not able to tell me how many 
infringements were issued to owners of vehicles or trailers whose registration labels did not comply with the law. 
They did tell me that the least a person would pay is a penalty of $50. If a person has the matter dealt with in a 
court under section 107 of the Road Traffic Act, the penalty is $1 600. There is a helluva lot of bureaucracy 
involved in the process. I have spoken to people in the motor trades and serving police officers, and the minister 
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has very kindly provided answers to my questions. I have even received information from people within the 
department. Basically, people are saying that we do not need the labels. I am really interested to know what 
purpose they serve, especially when clause 15 states that a registration label is not evidence of the currency of a 
licence that is no longer current and that a registration label is not required to be issued in respect of certain 
vehicles. If it is good enough for certain vehicles to not have them, why does everybody else need them?  

Ms A.J.G. MacTIERNAN: The member for Leschenault has made a good point and I undertake to raise that 
with Minister Ravlich to consider some amendments in the upper house. Besides the fact that it is a policy issue 
that I do, obviously, need to refer to her, the member is aware that this legislation is not intended to change the 
status quo. However, I acknowledge that it may well be time for this practice to be reviewed. I undertake to raise 
this matter with Minister Ravlich. Even if I could get her support on the policy immediately, we could not move 
the member’s amendment now because it is entrenched in a lot of other provisions. It is also important to note 
that we will still need registration labels for heavy haulage vehicles because the stickers for those vehicles are 
different; the labels have encoded in them information that is used as part of the enforcement process. Part of the 
national agreement is that all states will ensure that information about the performance and capacity of heavy 
haulage vehicles is encoded in the sticker. The member made a good point about how we have moved on and the 
fact that registration stickers are outdated. I undertake to raise his concern with Minister Ravlich and, obviously, 
the member is free to talk to her as well. Perhaps this matter could be considered as part of an amendment in the 
upper house, but it cannot simply involve the deletion of this clause because we must have registration labels for 
heavy haulage vehicles, and we would need to amend the other consequential provisions. 

Mr D.F. BARRON-SULLIVAN: I thank the minister.  

On that basis I will not move the amendment and I will keep an eye on what happens in the upper house. I accept 
what the minister has to say about the heavy haulage registration labels and would appreciate it if she could look 
into this. Quite seriously, we are looking at tremendous savings in work time, which could flow into a reduction 
of the waiting times that people experience when they line up. I also suggest that when Minister Ravlich and the 
minister talk, they consider whether such an amendment will open up some scope to, perhaps, further streamline 
the registration system. The government will never go down the path that other jurisdictions both here and 
overseas have taken, whereby, for example, people do not have to pay for trailer registrations and caravan 
registrations etc. There is no problem in registering trailers and caravans etc for a first time to ensure that they 
are roadworthy and so forth, but beyond that we really have to scratch our heads and wonder what, apart from 
revenue raising, the registration is for. Based on the figures that I quoted earlier, we could save a huge amount of 
inconvenience for Western Australians if the government took the plunge and said that it will not charge for 
registrations on trailers and caravans. It is a financial matter that the minister will never get past the Treasurer, so 
I know she will not achieve that, but it would be appreciated if the minister could look at the registration system 
with a view, for example, to encouraging people to take out a two or a three-year registration. Again, there might 
be some reluctance in Treasury because it is a great little milch cow and the government would not want to lock 
people in for three years at a lower registration fee or whatever. 

Ms A.J.G. MacTiernan: When the member says it is a milch cow, he needs to understand where the money 
goes. The amount of money that the Department for Planning and Infrastructure can raise is limited; there is a 
reporting fee that is audited by the Auditor General to ensure that we do not overcharge on that front. All the rest 
of the registration fee comprises the road user charge that goes directly into road funding. Everyone has a hand 
up wanting more money to go into roads. It is not used as a milch cow; it is used to build roads. 

Mr D.F. BARRON-SULLIVAN: I appreciate that and, obviously, this legislation makes provision to enable the 
government to charge more than the cost-recovery component for registration fees—I understand that. However, 
we also know that when the department raises money from the fee for road infrastructure or whatever, it means 
that is less money that Treasury has to put in from somewhere else. We all know how it works in Treasury 
circles. All I am saying is that I am really encouraged by the minister’s positive response—I have to say I was 
not expecting it, so I thank the minister for it very much. I look forward to hearing from Hon Ljiljanna Ravlich. 
The minister can mention to Minister Ravlich that I am happy to sit down with her and the advisers and so on. 

Ms A.J.G. MacTiernan: We will make sure that she gets a note and a copy of Hansard. 

Mr D.F. BARRON-SULLIVAN: This little conversation could save people a lot of money and a lot of time. It 
is good news. 

Dr J.M. WOOLLARD: I congratulate the member for Leschenault for bringing this matter to the Minister for 
Planning and Infrastructure’s attention. I appreciate that the minister will look into this matter on behalf of the 
member. At the moment, it looks as though a double standard is applied to general members of the community 
and public authorities, and we need to do away with those double standards. Therefore, I hope that will be an 
outcome of the review. 
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Clause put and passed. 
Clauses 16 to 29 put and passed. 
Clause 30: Mass, dimension and loading requirements to be complied with — 
Mr M.J. COWPER: This clause states — 

(1) A person connected with a vehicle commits an offence if — 

(a) the vehicle is on a road; and 

(b) a mass, dimension or loading requirement that applies to the vehicle or its load or to 
the vehicle and its load is not being complied with. 

(2) If a person is convicted of an offence under subsection (1) that involves a failure to comply 
with a mass or dimension requirement that is modified under Division 2 Subdivision 2, the 
penalty for the offence is that which would have applied if the requirement had not been 
modified. 

(3) The penalty for an offence under subsection (1) that involves a failure to comply with a mass 
requirement in relation to a heavy vehicle is the fine set out in the Table . . .  

This clause goes to a matter we discussed during the second reading debate about the table of penalties that 
would apply if a heavy vehicle was in breach of its mass requirement. The clause contains a schedule for the 
number of penalty units imposed depending on how overweight the vehicle is etc. I want to throw this matter 
open to the floor; the scale of percentages prescribed for an overweight vehicle in this clause is an area of 
concern for people I have spoken with. For example, a vehicle that is less than five per cent over its mass 
requirement will attract a fine of up to 20 penalty units. I understand that this comes straight out of the national 
road transport reform compliance and enforcement model provisions. Will the minister give some detail about 
why this penalty schedule was selected? Is this the same penalty schedule that has been applied in South 
Australia, Victoria, Queensland and New South Wales? How much consultation with industry took place to 
determine whether it is happy with the details of this schedule?  

Ms A.J.G. MacTIERNAN: As far as I can determine, Western Australia has always had a sliding scale, so 
rather than have it in more gross blocks, if I can say that, or bigger chunks, we have broken it down into a more 
graduated scale. Probably, if anything, that means that at certain levels the penalty in Western Australia will be 
less than in other states. We have 11 categories, whereas other states may have only three or four categories, 
which means if a vehicle is at the — 

Mr M.J. Cowper: Upper end or lower end. 

Ms A.J.G. MacTIERNAN: That is right; so the vehicle would attract a higher penalty. The principle is the 
same, but we have a more graduated scale because that has been the tradition in Western Australia. 

Mr M.J. Cowper: Is the minister saying that we are adopting a different regime in Western Australia from that 
in the other states?  

Ms A.J.G. MacTIERNAN: No. The principle is the same, but I guess that ours is more articulated; it has more 
pivot points. The key levels at five per cent and 10 per cent will be the same. All that we have done is provide 
more gradations in the severe category than the other states would necessarily have.  

Mr M.J. Cowper: We are trying to have national compliance because there are different penalties across state 
borders. Basically, you are going to have a truck driver — 

Ms A.J.G. MacTIERNAN: No, that is just in terms of the penalties that apply if there is more than a 10 per cent 
overloading. In terms of how a compliance officer has to respond and the sorts of things that compliance officers 
have to do, that kicks in at exactly the same point. There is a particular regime for performance by the 
compliance officer if a load is five per cent or less overweight, another regime if it is 10 per cent or less 
overweight and another regime if it is 10 per cent or more overweight. That is totally consistent across the 
country. Those three blocks remain the same and kick in at the same levels. The only thing that is different here 
is the severe category, with the financial penalty, as opposed to the way in which the compliance officer deals 
with a matter, being more graduated. I do not know whether the truck drivers would be very keen on the member 
changing that.  

Mr M.J. COWPER: I just want to clarify this point. We will still have three categories.  

Ms A.J.G. MacTiernan: Yes. 
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Mr M.J. COWPER: Up to five per cent overweight is considered a minor offence and there is only one 
provision, which is 20 penalty units with a minimum fine of four penalty units. Between five per cent and 20 per 
cent overweight there are four penalty grades. The first has one provision. The second category for substantial 
offences—that is, for loads that are overweight by between five and 10 per cent—carries a penalty of 40 penalty 
units with a minimum of six penalty units. For the 10 to 15 per cent category, the fine is 60 penalty units or a 
minimum of 10 penalty units. A load that is 15 per cent overweight carries a fine of 80 penalty units with a 12 
penalty unit minimum. For loads 20 per cent overweight, the penalty is 120 penalty units with a minimum fine of 
18 penalty units. From memory, a penalty unit is $50.  

Ms A.J.G. MacTiernan: It changes, but it is $50 at the moment. I don’t know; I don’t get speeding fines.  

Mr M.J. COWPER: Catch the train. Beyond 20 per cent it is an escalating scale. There is a different table for 
light vehicles. I understand that light vehicles have a gross vehicle mass of 4.5 tonnes or below. There is a 
different sliding scale of penalties for light vehicles. I will use the example given earlier by other members. A 
substantial breach of between 15 and 20 per cent overweight incurs a fine of 20 penalty units for light vehicles. 
At $50 a penalty unit, that is a potential fine of $1 000. I will use the example that the member for Moore gave of 
carting wheat. A farmer could well have the same volume of wheat on his truck as a previous load. We all know 
the difficulties involved in trying to gauge weights in the field. It is all right when a truck comes out of a port 
because the load has already been weighed, but the loads going into the port may have different weights. The 
loads may vary in weight by only a relatively small amount. There are different types of grains. Loads of grain 
taken from different paddocks can differ in weight—one load might contain better grains or might have a higher 
moisture content. The penalties jump up fairly severely. There are maximum and minimum fines. Another 
question I need to ask is: will these matters be dealt with by way of an on-the-spot infringement notice? A minor 
breach would probably incur an infringement notice. Will the substantial breaches incur infringement notices? 
Will the severe breaches be managed in a different way? I probably asked too many questions in one hit.  

Ms A.J.G. MacTIERNAN: I am not quite sure what the member wants to happen. There will always be cut-off 
points in these sorts of things. It is a question of where those cut-off points are. Anything up to a $1 000 fine, or 
20 penalty units, can be dealt with by way of an infringement notice.  

Mr M.J. COWPER: I refer to light vehicles. For example, Mr Bloggs goes to his local garden centre to get a 
load of sand so that he can lay some paving bricks or top-dress his lawn but, once loaded, his trailer is five per 
cent overweight. What is he likely to get? Will he get an eight penalty unit fine or a two penalty unit fine? In that 
situation, he faces a maximum penalty of eight units and a minimum penalty of two units. Mr Bloggs’s six-by-
four hire trailer, which is hitched behind the family Sigma, was loaded with sand at the garden centre and is 
overweight. Putting aside all the potential defences to that, an infringement notice is issued. Would it be a $100 
fine or a $400 fine?  

Ms A.J.G. MacTIERNAN: In that instance, the member’s friend would incur, as an infringement notice, the 
two penalty unit fine. If he determined to contest the matter in court, he could be liable for up to eight penalty 
units. There is a regulation that prescribes that the infringement notices are for the minimum fine.  

Mr M.J. COWPER: I will take that whole scenario a little further. What if the man is pulled over 100 yards 
from the garden centre and says that he was not aware that the load was overweight by five per cent? The man 
says that he thought that the trailer had a gross tare of one tonne but it turns out that the trailer has a tare of 750 
kilograms and the load is five per cent over the maximum allowed weight. The man will argue that he did not 
know how much was in the trailer and that the bloke at the yard had loaded the trailer with a bobcat. He will 
argue that he thought he was getting a legal limit. How will that work with the warden on the side of the road?  

Ms A.J.G. MacTIERNAN: I am concerned by this debate, because every time the member gets up, it really 
reinforces in my mind that he has not actually understood what this legislation is about. The circumstances that 
the member is talking about can happen now. This legislation is designed to give this fellow more protection, 
because the person at the garden centre will also be in the frame if he allows that to happen. The guy may say, 
“I’m too dumb. I wouldn’t know anything about this. Someone just loaded me up.” Under the new legislation, 
the person at the garden centre will also have responsibility for the load.  

Mr M.J. Cowper: That is the point I am trying to make. 

Ms A.J.G. MacTIERNAN: That is what this legislation introduces. I am not quite sure why the member would 
not be furiously falling over himself to support this legislation in light of the scenarios that he is describing, 
because the likelihood of those scenarios continuing to occur is very substantially reduced by the fact that the 
fellow at the garden centre will also have responsibility. He will know that and he will be putting in place 
policies and practices that make it far less likely that he will overload a vehicle. At the moment he can just load 
up a vehicle because it does not worry him; it is no skin off his nose and he is not in the frame. The bloke driving 
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the vehicle away is in the frame. The whole point of this legislation is to get more people engaged and interested 
in this issue and therefore reduce the likelihood of this happening. 

Mr M.J. COWPER: The point I am trying to get to is the legal liability down the chain. Will the person at the 
garden centre need to have some weight device incorporated into a loader? Will he have to put in a weighbridge 
before trucks go out? Will some sort of education process promulgate this whole new regime to the masses? 

Ms A.J.G. MacTIERNAN: There will certainly be an education process. It is not as though this has happened 
overnight. The debate and discussion on this issue started in 1992. It was talked about and talked about until 
2003. There was then, finally, a national agreement that we go down this path. Since then we have been working 
on the legislation. We have certainly made haste slowly on it. However, it is true that we will have to have some 
pretty comprehensive education campaigns. It is rather like occupational health and safety; it will be up to the 
individual garden centre or whatever to determine how it will protect itself, bearing in mind the reasonable steps 
defence. If businesses can show that they have taken reasonable steps, obviously they will protect themselves. It 
is a question of a business getting sophisticated about it. Of course, technology is changing and improving all the 
time. A giant weighbridge is no longer needed. I referred earlier to load cells that are available. Certainly, if 
someone is in the business of selling soil, bricks or anything else taken away in bulk, he will need to develop a 
more sophisticated understanding, which, quite frankly, he probably already has because he is charging by the 
tonne or some unit of measurement. He will need to get some understanding of how much these things weigh 
because, if he has not taken reasonable steps to ensure compliance, he will bear some responsibility.  

Mr M.J. Cowper: Has much money been allocated to promulgate that? Is additional funding being allocated to 
the relevant department to get that information out or will the cost merely be incorporated into its existing 
budget? 

Ms A.J.G. MacTIERNAN: An additional sum of approximately $400 000 has been allocated for a 
communication strategy for this, but a lot of it will be officer time spent going out, briefing people and making 
sure small business groups know about it, and getting information out through every network that is available to 
us. The whole point is that we want to reduce the number of people we fine. The experience is that once these 
sorts of systems are in place, when more than one person is in the frame, there is certainly a much higher degree 
of compliance, as we demonstrated with the figures from the CBH practices introduced on a voluntary basis.  

Clause put and passed. 

Clause 31: Reasonable steps defence for certain s. 30(1) offences — 
Mr M.J. COWPER: This clause relates to the reasonable steps defence criteria. Clause 31(1) details how there 
are certain defences for a prosecution under section 30(1). This again comes straight out of the national 
enforcement and compliance provision and has not been taken from any other legislation that I am aware of. For 
example, it did not come from the vehicle standards regulations.  
Ms A.J.G. MacTiernan: You are right; it is part of the compliance and enforcement. 

Mr M.J. COWPER: That is as opposed to the previous bill that we were dealing with, which was not a cut and 
paste but — 
Ms A.J.G. MacTiernan: The bill we are dealing with now is the new stuff. 
Mr M.J. COWPER: I would be interested to hear from the minister whether there have been any test cases in 
the eastern states in which there have been problems with the section, whether there are any fishhooks in this 
area and how well it has been received in those other states. I have spent a lot of time in courts with lawyers who 
feed off new regulations and are able to circumvent or manoeuvre around certain provisions. I think this would 
be fertile ground for a sharp lawyer. Have any cases in other states given rise to concern? 
Ms A.J.G. MacTIERNAN: I am not quite sure which direction the member wants to go in. I think that this 
defence is perfectly reasonable. For example, to take the lady or the gentleman at the garden centre, if they put in 
place a system whereby they outline the whole procedure, train all their staff and document it, but somehow or 
other something goes wrong and there is a problem—maybe the load cells are not operating correctly or some 
rogue person jumps another piece onto the vehicle as the load is going out, unbeknown to the proprietor of the 
business—then there is the reasonable steps defence. The alternative would be not to have the reasonable steps 
defence. Then all these incredible scenarios of things that could go wrong would arise, and they could not be 
taken into account.  

If I may go back to the principle, what we are trying to do is get people to be careful; we are not trying to pot 
people. It is not as though we want to get as many people as possible. It is the absolute opposite; we want to get 
as few people as possible. That is why we are saying to people that if they do the right thing and set up a system, 
make sure their staff understand it, make sure they have equipment that is capable of measuring the load and take 
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all reasonable precautions, they will have a defence if something goes wrong. I think that is perfectly reasonable 
and what everyone would expect. I do not accept our not having that and for it just to be the case that it does not 
matter how hard people try, if something goes wrong they are in the frame. The member says that he is 
concerned about proprietors and business operators. I would have thought that he would hardly want this clause 
taken out. 

Mr M.J. Cowper: I did not suggest that. 

Ms A.J.G. MacTIERNAN: What is he suggesting? He thought lawyers might be involved. 

Mr M.J. Cowper: Have any contentious issues arisen from this clause in other states? 

Ms A.J.G. MacTIERNAN: I do not know about any contentious issues. I cannot tell the member whether there 
have been any cases in which people have invoked this defence or whether the defence has been used, but it is 
pretty self-evident that we are trying to get a culture in which people have good practices in place. Part of 
encouraging that is to allow them to have the defence that they have taken reasonable steps. However, I cannot 
give the member any examples of the reasonable steps defence being used in other states. We can have a look at 
it, and if we find anything, we will let him know. 

Mr M.J. COWPER: The section of the explanatory memorandum relating to clause 31 states — 

Subclause (5) limits the defence provided under subclause (4) to situations only where the driver, co-
driver or responsible person breaches a mass requirement and has relied on container weight declaration 
when determining the weight of the load. 

Straightaway one is relying on someone else’s declaration of the mass of a seatainer. For example, someone 
could unload a container in a factory down south. That person might take all reasonable care and say that a 
particular box of goods weighs 50 kilograms, on average. If he has loaded X amount of boxes into the container, 
that gives him a load of, say, 24 tonnes. The container is then picked up on a side lift and carted to Perth. The 
driver has a declaration from the packer saying how much is in the container. I understand that the arrow would 
be pointed at the packer rather than the driver. The packer of the container could argue that he has worked out 
the average weight. Logistically, it would be pretty tough for any business to weigh every box that goes into a 
container. I am trying to point out that no matter how well intended this clause is, in some situations it would be 
virtually impossible to lay blame at the feet of any of these people in the chain. 

Ms A.J.G. MacTIERNAN: I am struggling here because I do not quite understand what the member is saying. 
The member has a difficulty. He thinks this reasonable steps defence might actually undermine the legislation. Is 
that what he is thinking? 

Mr M.J. Cowper: There are always loopholes. 

Ms A.J.G. MacTIERNAN: I do not know whether we would call them loopholes. We call it a defence. We 
have various defences to murder, including provocation and self-defence. The member may call them loopholes. 
We call them defences. Subclause (5) provides a driver, co-driver or responsible person with a reasonable steps 
defence if prosecuted for a substantial or severe risk breach of a mass, dimension or loading requirement. It is 
really saying that if the vehicle that a person is operating is found to be substantially or severely overloaded—it 
is a big overload, not just a little one—the driver can only rely on that reasonable steps defence if he can provide 
a container weight declaration. That driver has to have something from the person at the other end. This 
provision will stop people turning a blind eye. The co-driver or the driver cannot just say, “The guy up there told 
me this is what it was.” If a vehicle is substantially or severely overloaded and a person wants to use that 
defence, he will need a weight declaration from the consignor or the loader. These defence provisions will drive 
business practice. When drivers and co-drivers are picking up goods, they will require the consignor or the 
loader to give them these declarations. It will become standard business practice. These rules drive practice. 
Hopefully, having driven practice, we will see a substantial reduction in the number of people pinged, which at 
the end of the day is the intention of the clause. 

Mr M.J. Cowper: Will these declaration forms be standardised? Will they be able to be downloaded from a 
computer or will they be in a pad form?  

Ms A.J.G. MacTIERNAN: The forms will not be standardised; regulations will set out what has to be provided 
in those declarations.  

Mr D.F. BARRON-SULLIVAN: The member for Murray raised an excellent point. I would have thought that 
before we introduce a completely new regime such as this, we would want to see what has happened over east. 
This provision has been in place over east for up to three years. A number of states are operating it. I would like 
to see an account of cases where the reasonable steps defence has been adopted. I would like to know how 
successful it was and under what circumstances it has been adopted before we look at replicating the same 
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process in Western Australia. I can understand the logic behind it. If we are going to chase people throughout the 
whole transport chain, it makes sense to have a reasonable steps defence. There is no need for the minister to 
respond; she has made the point already. It concerns me that the minister does not have the information about 
what has happened over east. That is one of the key things I raised in my speech on the second reading. We are 
taking something on blind faith. We do not know how extensively these provisions will be used or how 
successful they will be. Subclause (2) states — 

Subclause (1) does not apply if the person charged is also the driver or a co-driver of a vehicle. 

Basically, drivers will not have access to the reasonable steps defence. The essence of subclauses (3), (4) and (5) 
is that provided it is a minor risk, drivers will have access to a reasonable steps defence and so on. Subclause (5) 
states — 

A person charged as mentioned in subsection (4) — 

That is, for a substantial or severe risk — 

has the benefit of the reasonable steps defence in that case only to the extent that the defence relates to 
reliance on the weight stated in a container weight declaration, in which case the person charged may 
rely on the weight stated in the relevant container weight declaration, unless it is proved that the person 
knew or ought reasonably to have known that — 

Certain circumstances are then set out. Why has the minister drawn the distinction between drivers involved in a 
minor risk and drivers involved in substantial or severe risks?  

Ms A.J.G. MacTIERNAN: It is a question of fit for purpose. I will address the first comment, which was 
nonsensical. This is a national scheme. There has been a national agreement to introduce it. If we all took the 
approach of not introducing it until it has been introduced in other states so that we could see how it goes, we 
would never have a national scheme. It is a complete and absolute nonsense. It is a national scheme; it is a 
national system. That does not mean that every tiny detail of it will be exactly the same. The fundamental 
principles driving it are the same. It is not model legislation.  

Mr M.J. COWPER: If a container has arrived from overseas or interstate on consignment, will it be required to 
have one of these declarations placed upon it?  

Ms A.J.G. MacTiernan: No, we are not stopping people at the borders. We cannot put constraints on interstate 
trade. This is a national system. The rules will apply wherever they are assessed. 

Mr M.J. COWPER: I understand that in the future the port of Darwin will be moving a lot of containers, 
particularly from Asia. It will put them on the train to Port Augusta and they will travel from the Northern 
Territory over to Western Australia. The truck owner will say, “Go down to the Kewdale freight yards, pick up a 
seatainer and deliver it to Geraldton.” How will the driver get hold of a declaration from the consignment order 
to say how much that container weighs? Obviously, there is an opportunity for it to be weighed at those 
locations. I am just saying that outside influences cannot be tracked. Let us say that that situation occurs and a 
traffic inspector wants to look at the consignment order or talk to the packer or loader. If they are not in Western 
Australia, how does he go about seeking some sort of continuity in these states that have these laws?  

Ms A.J.G. MacTIERNAN: When this legislation is passed, we anticipate that drivers will not take a load unless 
the person putting the seatainer on the back of a vehicle is able to give the driver a certificate. That is already the 
case. As I said, members opposite keep misunderstanding the whole purpose of this legislation. A driver today 
would be liable if he was pulled over and his truck was overweight. All that will change under this legislation is 
that someone else will be liable as well. What will that mean? It will mean that whoever is distributing the 
seatainers will have to put in place a system whereby the drivers are provided with documents to show that they 
have taken reasonable steps — 

Mr M.J. Cowper: I understand that. If a truck driver goes to a freight yard and is given a piece of paper that 
says that the seatainer is overweight and the truck driver says that he will not take it because it is overweight, 
what does the bloke at the freight terminal do with the seatainer? 

Ms A.J.G. MacTIERNAN: The member is concerned about an operator who is trying to get a driver to do 
something that is illegal. The driver is refusing to do something illegal but the member us saying, “Oh, the poor 
person at the terminal. The driver wouldn’t break the law.” The guy at the terminal must open up the goddamn 
seatainer, take something out of it, close it and then put it on the truck. It is not rocket science. If the container is 
too heavy, something should be taken out of it. If for some reason the contents of the seatainer cannot be moved, 
special dispensation must be sought for an extra heavy load or whatever. Provisions allow a person to seek a 
special dispensation. The poor drivers can no longer be the bunnies; the guy at the terminal will be in the frame. 
The owner-operators and the drivers will be the biggest beneficiaries of this legislation. 
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Mr M.J. COWPER: The minister is saying that a bloke who unloads a seatainer from a train and puts it onto a 
truck will be required to open up the seatainer and reduce the weight of the container sufficiently to proceed. To 
my way of thinking, if people take things out of a seatainer, it is called stealing. 

Ms A.J.G. MacTIERNAN: It almost defies belief that we are having this type of argument. The person who 
receives a container is responsible for the receipt of it. That person should, of course, specify and make aware to 
the person who intends to send the container that one of two things must happen: the sender must either make 
sure that the seatainer complies with the Australian requirements so that the weight is known, or authorisation 
must be obtained for special dispensation. A positive aspect of having a national standard is that wherever a 
seatainer arrives in Australia—whether it is Darwin, Melbourne or Perth—it will be dealt with in the same way. 
Obviously, the seatainer has been put into the care of the person who receives it. If it cannot be moved legally, 
there is another possibility: it can be left forever in the yard. If a person who is to receive a seatainer has set up 
his business in such a way that he lacks the ability to get a seatainer to meet the legal standards, that is his 
problem. If he does not want to remove some of the contents of the seatainer to make it compliant, he can leave 
it sitting in the yard forever. That would be great; it is a good idea. 

Clause put and passed. 

Clauses 32 to 48 put and passed.  

Clause 49: Mass requirements: minor risk breaches — 
Mr D.F. BARRON-SULLIVAN: I have a couple of amendments to clause 49 on the notice paper that are self-
explanatory and go back to the points I raised during the second reading debate. Clause 49 sets out the mass 
requirements that constitute a minor risk breach. It states — 

(1) A breach of a mass requirement that relates to the GVM of a vehicle is a minor risk breach if 
the extent of the breach is less than the greater of — 

(a) the amount of the maximum mass permitted under the requirement, plus 5% of that 
amount, rounded up to the nearest 0.1 t; or 

(b) 0.5 t. 

The significance of this, of course, is that if a vehicle is overloaded by less than five per cent, it is deemed to be a 
minor breach. That has a number of ramifications, one of which we touched on when discussing clause 31. The 
difference between being prosecuted by the inspectors for a minor breach compared with a substantial breach—
as we saw in clause 31—is that a person is limited in his access to the reasonable steps defence. In a range of 
areas, it makes a big difference whether a person is hit with a minor breach infringement or a substantial breach 
infringement.  

Clauses 65, 68 and 114 deal with the access to a defence that a driver might be allowed to make and they are 
determined by whether a driver is being prosecuted for either a minor or a substantial breach. The minister did 
not address this matter much in her second reading speech, but she said at one stage that the Co-operative Bulk 
Handling Ltd trial had been a great success. She said that even though the legislation was not yet in place, the 
culture was changing and that the company was doing the right thing. CBH based its trial on a 10 per cent limit. 
The member for Moore gave an excellent speech. He has a closer and far more detailed knowledge of 
agricultural matters than I do and he was able to name the different types of grains that weigh different amounts 
and to explain the situation in even more detail than I did. The harsh reality is that the advice we are getting from 
the industry and the farming community etc is that it is quite easy to imagine a situation in which drivers will end 
up with trucks that are more than five per cent over the limit. Sometimes that could be out of their control. CBH 
operated on a 10 per cent limit. The five per cent limit, as the minister has acknowledged, has come out of the 
national system; it has not come out of consultation with Western Australian organisations.  

I share the view that has been put to me by drivers and people in the industry and the farming community that 
the limit should be 10 per cent. My amendment on the notice paper simply lifts the limit from five per cent to 10 
per cent so that a minor breach would be anything above zero per cent and below 10 per cent; a substantial 
breach would remain as per clause 50, which is above 10 per cent and below 20 per cent; and a severe breach 
would remain as per the bill, which is 20 per cent plus. We have had enough debate on this matter. I do not need 
to continue to make the point. We have heard no real justification for the five per cent limit. We have heard from 
the member for Moore an account of someone who has direct experience in agricultural production. I have 
received advice from people in the industry—and I take them at their word and accept their advice—that whether 
grain or mineral sands or whatever is being carted in a stock vehicle, it is possible to exceed this minor risk 
breach. A driver would suffer the consequence under other provisions of this legislation as a result of being 
prosecuted for a substantial risk breach. It is my intention to move an amendment to try to lift the five per cent 
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tolerance to 10 per cent. I hope that National Party members are listening and I hope that they will support their 
constituencies on this, as I hope the Liberal Party will. 

Mr M.J. COWPER: Given the provisions in clause 30 about the various levels of breaches and maximum and 
minimum penalties that will apply, five per cent is almost a sneeze as a percentage of the size of some of the big 
trucks. 

Ms A.J.G. MacTiernan: The bigger the truck is, the bigger the five per cent is. Five per cent of a small load is 
not the same as five per cent of a big load. 

Mr M.J. COWPER: As someone who has driven road trains, I know that a driver would not notice a five per 
cent difference unless the vehicle was weighed. I admit that drivers with a load that falls into the substantial and 
severe risk categories would know that they were carrying too much weight because they would be able to feel it 
while they were driving. 

Ms A.J.G. MacTiernan: When did you drive road trains? 

Mr M.J. COWPER: When I had an interest in a freight company about six or seven years ago. 

Ms A.J.G. MacTiernan: Weren’t you a policeman then? 

Mr M.J. COWPER: That is correct. 

Ms A.J.G. MacTiernan: So you were a policeman and a company person. 

Mr M.J. COWPER: I was the director of a company, yes—a family trust account. 

Ms A.J.G. MacTiernan: Is that provided for under the laws governing police officers? 

Mr M.J. COWPER: Yes, it was. 

Ms A.J.G. MacTiernan: So you were allowed to have a company and work in that job as well? 

Mr M.J. COWPER: Yes. 

Ms A.J.G. MacTiernan: That’s interesting. 

Mr M.J. COWPER: It was declared. Why would I not be allowed to do that? Firemen do it; they have 
businesses. I do not see how this is relevant to the clause. 

Ms A.J.G. MacTiernan: I was just curious. It’s like Wilson Tuckey going off to Iran or Iraq to promote 
companies. 

Mr M.J. COWPER: Is the minister saying that she has never moonlighted in any of the time that she has been 
in this place? 

Ms A.J.G. MacTiernan: I can say that absolutely 100 per cent. 

Mr M.J. COWPER: That is most commendable. The point is that drivers can feel the difference in the weight 
of the trucks. The Liberal Party will support the member for Leschenault’s amendment, because I believe that 
anything up to 10 per cent is a minor breach. Five per cent is a bit too narrow. 

Ms A.J.G. MacTIERNAN: Interestingly, when this national agreement was signed off, the federal minister was 
none other than the then Deputy Prime Minister, Mr John Anderson, who, if I am right, was a wheat farmer and 
of course someone who no doubt had a great deal of practical experience. 

Mr M.J. Cowper: What did he say in relation to it? You don’t know. 

Ms A.J.G. MacTIERNAN: It was his legislation. This legislation was being promoted at a national level. It was 
presented to the transport ministers around Australia by the minister who was a wheat farmer. Obviously, the 
message that we are getting here is that the transport operators in the eastern states are far more highly skilled 
than are the transport operators in Western Australia. This system has been in place for bulk transport and 
operators have been able to operate within this five per cent level. Indeed, the view that has been adopted by the 
member for Leschenault that this was not developed in consultation with Western Australian industry is not 
right. 

Mr D.F. Barron-Sullivan: No; you’re playing with words—this bill. 

Ms A.J.G. MacTIERNAN: The National Transport Commission travelled around Australia. If I am right, the 
chairman of the National Transport Commission at that time was a Western Australian. There was plenty of 
consultation on this. In fact, the leaders in the trucking industry support this because they do not want to be 
undercut by rogue operators, just as a lot of trucking companies supported the mandatory accreditation system 
that we introduced in Western Australia. They do not want their margins to be undercut by people who behave in 
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an irresponsible manner. An assessment has been made. As the member for Murray said, it is true that an 
experienced driver can tell by the drag on the vehicle that it is overloaded. It is quite possible that the member 
for Murray, because he was only a moonlighting police officer and not a full-time driver—I hope he did 
occasionally turn up and earn his wage as a police officer — 

Withdrawal of Remark 

Mr C.J. BARNETT: To describe the member for Murray as a moonlighting police officer is clearly a reflection 
on the member and impugns his reputation. I ask the minister to withdraw. It is clearly unparliamentary. 

Ms A.J.G. MacTIERNAN: I am sorry; the member explained that he was in fact moonlighting while he was a 
police officer but that that was totally legal. Perhaps what I will describe him as is a person who in his spare 
time, while a police officer, occasionally drove a road train. 

Mr C.J. BARNETT: Madam Deputy Speaker, I ask that you rule on whether the minister should withdraw, not 
that we hear a diatribe from the minister about what she might think about the issue. Either she withdraws or she 
does not; it is up to you, Madam Deputy Speaker. 

Ms A.J.G. MacTIERNAN: I do not believe that describing as moonlighting the conduct of having a part-time 
job when a person has another full-time job is necessarily unparliamentary. 

The DEPUTY SPEAKER: I think it was a debating point rather than a direct accusation. It was raised in 
previous discussion. I will allow it to go through and we will continue with the debate. 

Mr C.J. Barnett: So we can describe you, minister, and all sorts of adjectives can be used. 

Ms A.J.G. MacTIERNAN: And members opposite do and they have for seven years! My God, are we glad that 
the member for Cottesloe will be leaving this place and taking his nasty little personality with him! 

The DEPUTY SPEAKER: Order! 

Mr C.J. Barnett: What have I ever described you as, minister? 

Ms A.J.G. MacTIERNAN: The member has used everything. 

The DEPUTY SPEAKER: Members, the question is that clause 49 stand as printed. 

Mr P.B. Watson interjected. 

Mr C.J. Barnett: I don’t use language. Give me an example, member for Albany. 

Mr P.B. Watson: I’ll go through Hansard tonight. It won’t take me long. 

Mr C.J. Barnett: Good luck. 

The DEPUTY SPEAKER: Order! This is what happens when things degenerate to a certain level. All members 
should try to rise above it, including during debate. Let us continue with the bill. 

Debate Resumed 

Ms A.J.G. MacTIERNAN: The member was right in his assumption that experienced drivers can feel whether 
their vehicles are overloaded. The member believed that he would require a tolerance of 10 per cent before he 
would be able to perceive that. That may well be the case, because I hope that he would have only ever casually 
driven a road train while he was a police officer and would not have been a full-time driver. The advice that we 
have received from industry is that an experienced professional driver in a modern vehicle can feel the drag of 
five per cent. We have to draw the line somewhere, and the line has been drawn in consultation with industry at a 
level of five per cent. Obviously, compliance regimes have been set in place in the eastern states. 

Mr M.J. Cowper: The minister rejects 10 per cent. 

Ms A.J.G. MacTIERNAN: We do reject it because it is not the advice that we have had. 

Mr M.J. Cowper: That will be the headline. 

Ms A.J.G. MacTIERNAN: And we will say that the opposition once again refused to adopt best practice in 
Western Australia. Once again, the opposition wants Western Australia to lag behind the rest of the country in 
developing a professional approach to the road transport industry. 

Dr G.G. JACOBS: I would like to participate in the debate on the five per cent tolerance level. I come from a 
fairly large agricultural wheat-growing area. Yes, in the past there has been some significant overloading in the 
south east. That is recognised by the industry. I can quote examples of significant overloading in the wheat-
growing region in Esperance in the past. I think the industry can see that 20 per cent over the limit is not 
acceptable. In fact, more than 10 per cent is not acceptable. I suggest that if the minister considers the different 
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variables of wheat—different moisture content, cleanliness of samples and whether the load contains other 
vegetable matter etc—it would be more than reasonable to up the limit from five per cent to 10 per cent. We are 
not saying that there should be no penalty. However, as the member for Moore said, there are variables faced by 
the agriculture industry. There is not a weighbridge in every paddock. The tolerance of five per cent is too tight. I 
am not saying that we should let the cowboys get away with anything. Like other members on this side of the 
house, I am concerned about the large wheat-growing agricultural region that I represent. It is in fact one of the 
more fortunate regions for production in the state this year. Yes, we want to stop overloading, but the industry 
must also be given some tolerance. We are talking about a five to 10 per cent tolerance; even then we are not 
saying that the industry can get away with that completely. We are upping the tolerance to 10 per cent. I support 
the member for Leschenault’s amendments; they are commonsense and balanced, when one considers that on 
some days a sample could contain up to 10 per cent moisture. In the light of that, there must be some tolerance 
for the industry. We are not saying that people should get away with any breach but, considering the variables in 
the industry, there should be a 10 per cent tolerance for a lower end breach. 

Mr D.F. BARRON-SULLIVAN: I did not intend to speak, but the minister continually says that industry 
supports this provision. The minister is twisting things around. In my contribution to the second reading debate I 
said that industry had not been consulted about this bill. When we asked the minister’s advisers whether the bill 
had been sent out throughout the industry in WA and what feedback had been received, the advice was that there 
had been no such consultation. I heard the speech by the member for Moore in which he indicated that officers 
from Co-operative Bulk Handling had met the minister personally, or something like that. I do not know whether 
CBH had seen the bill, but I would expect on something this important that there might even have been a 
working party of representatives of Western Australian businesses, owner-drivers and people like that, who 
would have seen the initial draft and so on. 

I repeat that we are being told by industry that five per cent is not appropriate and that 10 per cent will work 
better. CBH is running, as the minister admitted, a very successful trial that is based on a 10 per cent limit. We 
have heard from the member for Moore in an excellent speech precisely how people in the freight industry 
experience mass variations when they are picking up grains of different sorts. I do not want to dwell on this 
issue; I think I have made the point. However, I do get a bit fed up when the minister says that there has been 
copious consultation with industry when the people I have spoken with say they have never seen a copy of this 
draft bill. Indeed, one organisation said that it had made its points of concern clear but had never had any sort of 
reply. 

Ms A.J.G. MacTiernan: Would you like to name that organisation? 

Mr D.F. BARRON-SULLIVAN: I will ask the organisation if it is happy for me to name it. However, when I 
get advice from people, I tend to use it only if they are comfortable with that. That organisation probably is quite 
comfortable, but I will ask first. 

Again, why the five per cent? The only reason the minister can give is that it is part of this national model. The 
minister continually says that it is a nationally consistent scheme, yet in the briefing notes she released there is a 
page entitled “What isn’t WA adopting from the model legislation”. There is quite a lot in those notes. Also there 
is another aspect that the minister has not included in the briefing notes that is in the minister’s scheme but is not 
in the other schemes. There is not, therefore, national consistency here. Again I repeat the argument: let us have 
a system that suits Western Australian businesses, and the Western Australian freight industry in particular. Let 
us have a system that suits not only the freight industry but also, as I said, light vehicle users, commercial users, 
courier companies and anyone else who might get caught up in this legislation. There are an awful lot of people 
in the community who have no idea about this legislation. They could find themselves prosecuted for a 
substantial risk breach and as a result suffer the consequences under other provisions of this legislation. The 
minister will not agree to the amendment; therefore, we may as well get on and get the vote over and done with. 
However, I hope in the upper house that not only members of the Liberal and National Parties but also the 
Greens (WA) will look very seriously at this sort of change. 

The DEPUTY SPEAKER: Before the member for Leschenault resumes his seat, I remind him that he has not 
formally moved the amendments standing in his name on the notice paper. Is it the member’s intention to do so, 
or not? 

Mr D.F. BARRON-SULLIVAN: Madam Deputy Speaker, of course that was my intention. I thought I had. 

The DEPUTY SPEAKER: No. 

Mr D.F. BARRON-SULLIVAN: Thank you very much for that, Madam Deputy Speaker. 
The DEPUTY SPEAKER: Does the member want to seek leave to move them en bloc? 
Mr D.F. BARRON-SULLIVAN: If Madam Deputy Speaker is comfortable with that, I will do that.  
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Leave granted for the following amendments to be considered together. 
Mr D.F. BARRON-SULLIVAN: I move — 

Page 48, line 16 — To delete “5%” and substitute — 
10% 

Page 48, line 21 — To delete “5%” and substitute — 

10% 

Ms A.J.G. MacTIERNAN: I will once again address the grossly misleading statements made by the member for 
Leschenault. This legislation was extensively negotiated with industry, which includes industry around Australia, 
between 1992 and 2003. In 2003 the Australian Transport Council finished its negotiations with industry, the 
legislation was signed off by ministers across Australia and it was very heavily publicised. A great deal of 
negotiation went on. This particular principle that is being contested now is a principle that was enshrined in that 
federal agreement that was part of the negotiations with industry. The notion that since then our people have 
done nothing is absurd. Both the Department for Planning and Infrastructure and Main Roads have gone out and 
made presentations to dozens of groups, such as the Fremantle Ports container trade group; the Chamber of 
Commerce and Industry of Western Australia; the Western Australian Port Operations Task Force; Boral; the 
Stockfeed Manufacturers’ Council of Australia; the Livestock Transporters and Country Bulk Carriers 
Association; Oxiana; Western Australia Police; the Albany Port Users Liaison Association; Summit Fertilizers; 
the Western Australian Farmers Federation; the Transport Workers Union of Australia; the Heavy Vehicle 
Advisory Group—the list goes on and on. 

Mr M.J. Cowper: CBH? 

Ms A.J.G. MacTIERNAN: Of course CBH has been involved in it. The members of CBH understood it. They 
understood it so well that they introduced a mass management scheme on a voluntary basis within their own 
organisation. They came to see me because they knew that this legislation was likely to be passed before the 
beginning of the following harvest and they wanted to know what their position would be. They have been well 
and truly aware of this, as has the WA Farmers Federation. I do not know where these members of Parliament 
have been hiding—probably moonlighting on some other job, perhaps truck driving. However, it is quite clear 
that the industry has been involved in the development of this legislation and has attended all of the 
presentations. I have gone out and spoken to all of these organisations, and we have talked about the compliance 
and enforcement legislation. This particular clause is enshrined centrally in that agreement. We do not take the 
view that transport operators in WA are less sophisticated and less skilled than are other transport operators 
around Australia. We therefore believe that if every other operator in Australia can safely operate within a 
five per cent tolerance, Western Australian operators can. We actually believe in and trust the competence of our 
industry, unlike members of the opposition. 

The DEPUTY SPEAKER: Before I give the call to the member for Cottesloe I will clarify the motion I am 
putting before the house. Because the chamber has agreed to deal with the amendments en bloc, the question is 
that the amendments be agreed to; and that is sufficient. 

Mr C.J. BARNETT: At the risk of being called a moonlighting farmer—I have about 20 acres of hay each 
year—I will join this debate. I expect to be insulted, because that is the form of the Minister for Planning and 
Infrastructure. Larger contractors who have a very professional system of operation may be conscious of their 
exact load, even if the moisture content is different or if the grain is of a different variety. However, smaller 
contractors, particularly farmers carting their own wheat in their own vehicle, will not be able to tell the 
difference between plus or minus five per cent. The minister and her officers may have talked to various people, 
and the minister may call this a national agreement. However, the one group that she has failed to convince is the 
Parliament of Western Australia. Members of this house, certainly those on this side of the house, are not 
convinced. The minister can sign all the national agreements she wants, attend all the meetings she wants and 
cite the terms of reference; however, unless she can convince the two houses of this Parliament about this 
provision, she may as well start moonlighting, because this bill will not pass through Parliament. We think that 
10 per cent is reasonable. From what I have heard today, the minister has not been able to prove otherwise when 
she has argued the case against members on this side of the house who know a bit about vehicles. I would much 
rather have a slightly wider margin of error to support farmers, small business people and smaller contractors in 
regional WA than put up with a national agreement that was probably drafted in Sydney and designed for 
vehicles that travel on beautifully sealed two or three-lane roads. Let us look after our farmers and our state.  

Dr G.G. JACOBS: If we remove the argy-bargy from the five and 10 per cent, can we talk about the science of 
this issue? Can the minister convince me —  
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Mr M.J. Cowper: You’re a moonlighting doctor, by the way. 

Dr G.G. JACOBS: I will keep my provider number, despite the comments of the member for Yokine from time 
to time.  

Mr R.C. Kucera: I never said a word.  

Dr G.G. JACOBS: The member for Yokine has made comments previously.  

Ms A.J.G. MacTiernan: I do legal work for my constituents, but I do it for free.  

Several members interjected.  

The DEPUTY SPEAKER: Order, members! 

Dr G.G. JACOBS: The thrust of this issue is that overloaded trucks cause damage to our roads. I am with the 
minister on that issue. However, I want the minister to apply some science to this issue. What is the difference 
between a very constricted five per cent and 10 per cent, which is not a breach? Let us talk about the science of 
road damage as it occurs if a load is either five or 10 per cent over the limit. Will that five per cent make an 
enormous difference? If the minister concedes five per cent, will that cause extra destruction on our roads? There 
should be a bit of balance in each portfolio. As the member for Cottesloe said, we can apply that restriction, but 
what about the producers who produce food for me, the Minister for Planning and Infrastructure and the state of 
Western Australia and who attract considerable export dollars? Let us go back to the basics. Yes, we want to 
reduce overloading, because overloading damages our roads and is dangerous. Would the damage to our roads 
be that much more significant if the minister conceded to 10 per cent? That 10 per cent would provide balance 
for the agricultural producers in Western Australia.  

Ms A.J.G. MacTIERNAN: I thank the member for that contribution. It is an interesting question. I will answer 
it directly. I am advised by the Main Roads heavy haulage division, which works in this area every day, that a 
five per cent overload increases road damage by 20 per cent. A 10 per cent overload increases road damage by 
45 per cent. In terms of road damage, there is a very significant difference between five per cent and 10 per cent. 
That is part of the basis.  

Dr G.G. Jacobs: You’ve never said this.  

Ms A.J.G. MacTIERNAN: The member has just asked me the question and I have provided an answer. 
Members actually have to earn some of their money doing parliamentary work. Asking questions is 
parliamentary work. The member asked a question and I have provided him with an answer.  

Dr G.G. Jacobs: I do as much work as anyone in this place and you know it.  

Ms A.J.G. MacTIERNAN: The member for Roe asked a good question and I have provided him with an 
answer. I acknowledged that it was a good question. I am happy that the member asked the question and I am 
happy that I was able to provide the information. The other reason that five per cent has been agreed on is that, 
as I said before, an assessment was made, after consultation with the industry, that experienced operators—not 
necessarily people working casually or part-time—know that five per cent is judged to be the margin at which 
one could make a legitimate error. The more we start increasing that tolerance, the more people factor it in. 
Members know that because it is similar to the way in which people have dealt with speed limits. People think 
that the cops will not ping them if they are within nine kilometres of the speed limit. If the speed limit is 60 
kilometres an hour, they think it is safe to travel at 69 kilometres an hour because there is a margin for error. The 
police have started enforcing the rules more tightly and people’s understanding of how far they can rort the 
system has changed. People now have a conventional wisdom, which is probably not correct, that as long as they 
are within five per cent of the limit, they can go over it. There is a very real difference in the quantum of road 
damage. However, the motivating factor in drawing the line at five per cent was the assessment that that is the 
level below which a person can more genuinely be expected to have made a mistake. Above five per cent, an 
experienced operator would be able to tell whether there has been a mistake.  

Mr M.J. COWPER: The minister referred to so much tonnage over the threshold creating damage to our roads. 
Is she referring to a particular document or to a report that we can get our hands on?  

Ms A.J.G. MacTiernan: I was given advice by the officers from the Main Roads heavy haulage division.  

Mr M.J. COWPER: Does a particular document states that or is it hearsay?  

Point of Order 
Mr C.J. BARNETT: It is not up to advisers to advise the chamber.  
The DEPUTY SPEAKER: I think the adviser was talking to the minister.  
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Mr C.J. BARNETT: He turned around to talk to us, which is not allowed.   

Debate Resumed 
Ms A.J.G. MacTiernan: We are happy to provide the member with some of the research papers.  
Mr M.J. COWPER: There are some very heavy trucks on our roads these days. From memory, companies in 
Bunbury and Brunswick have quadruple trucks and their combined weight is in excess of 100 tonnes. Each 
carriage is significantly heavy. For the information of the minister, the load axle spacings on those tri-axle tri-
bogies —  
Ms A.J.G. MacTiernan: I have not had a part-time job as a truck driver.  
Mr M.J. COWPER: Has the minister ever driven a truck? 

Ms A.J.G. MacTiernan: No. 

Mr M.J. COWPER: I am trying to explain, for the benefit of the minister, that these trucks are tri-axle, tri-bogie 
trucks that have a certain amount of weight per axle, which provides an overall amount. A lot of trucks operate 
on special permits. Given the information the minister has outlined, they are causing significant damage to the 
roads. Given the material to which the minister referred, how can we justify those trucks being on the road? Does 
the research material provide details about the damage that is caused by the special permit vehicles that are 
allowed to cart silica sands into the Bunbury port? 

Dr G.G. JACOBS: The minister referred to some information that we can call science. Will the minister provide 
the name of the report to which she referred so that we can look it up? We need to know about not only the 
figures that she has quoted, but also the situations to which they apply. For example, are we talking about 
bitumen roads or gravel roads? There are variations in the types of roads and the types of damage that we are 
looking at. I ask the minister to quote the title of the report so that we can look at the report either later today or 
tomorrow. If we do that, we can be convinced in our own minds about the increased five per cent and the 
quantum of damage on roads.  

Ms A.J.G. MacTIERNAN: The report was tabled in Parliament in late November. There have been numerous 
briefings. If the member felt that this was a crucial piece of information that was required before he could 
consider this legislation, there was ample opportunity for him to seek that information.  

Dr G.G. Jacobs: Just tell me the name of the report. 

Ms A.J.G. MacTIERNAN: I am more than happy to provide the names of the reports to the member next week. 
We cannot provide them just now, because the officers are obviously here. When they go back to their offices, 
they can get the reports out and bring them to me, and I will then be able to give them to the member next week.  

Mr C.J. Barnett: Bad luck. That is the nature of Parliament. We are all here to examine the legislation, as 
inconvenient as you might find it.  

Ms A.J.G. MacTiernan: I do not find it inconvenient. I enjoy intelligent debate, when I can find it.  

Amendments put and a division taken with the following result — 
Ayes (18) 

Mr C.J. Barnett Mr J.H.D. Day Mr C.C. Porter Mr G.A. Woodhams 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr A.J. Simpson Dr J.M. Woollard 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Dr G.G. Jacobs (Teller) 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr T.K. Waldron  
Mr M.J. Cowper Mr P.D. Omodei Ms S.E. Walker  

 

Noes (25) 

Mr P.W. Andrews Ms A.J.G. MacTiernan Mr P. Papalia Mr P.B. Watson 
Mr A.J. Carpenter Mr J.A. McGinty Mr J.R. Quigley Mr M.P. Whitely 
Dr J.M. Edwards Mr M. McGowan Ms M.M. Quirk Mr B.S. Wyatt 
Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich Mrs J. Hughes (Teller) 
Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts  
Mr R.C. Kucera Mrs C.A. Martin Mr T.G. Stephens  
Mr F.M. Logan Mr A.P. O’Gorman Mr D.A. Templeman  
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Pairs 

 Mr G.M. Castrilli Mr E.S. Ripper 
 Mr J.E. McGrath Mr M.P. Murray 

Amendments thus negatived.  
Clause put and passed. 
Clauses 50 to 65 put and passed. 
Clause 66: Severe risk breaches — 
Mr D.F. BARRON-SULLIVAN: This clause is quite detailed and deals with situations in which there are 
potentially severe risk breaches. For example, an inspector may pull over a vehicle for whatever reason—it may 
be overloaded or there may be something wrong with the vehicle or the driver. The inspector can take a number 
of actions in accordance with this clause. The gist of the clause, and part of the problem as I see it, is that the 
inspector has a number of powers that enable him, for example, to allow the vehicle to be moved to another 
location or to move the vehicle himself if necessary. He might want to do that if, for example, it is a full 
livestock carrier. The inspector needs to consider the welfare of the animals in the vehicle, so he might say to the 
driver that he wants him to take certain action in the interests of the livestock. Subclause (1)(a) states that an 
inspector can direct the driver to move the vehicle to another location if there is a risk to the welfare of people or 
live animals in or on the vehicle, and for other reasons as well. The clause goes on and gives the inspector a 
range of other powers. Subclause (2) states — 

In deciding whether there is an appreciable risk of harm to public safety, the environment, road 
infrastructure or public amenity the police officer may take into account the safety of the vehicle or any 
load in or on it but is to give greater weight to the welfare of people or live animals in or on the vehicle 
and the safety of other property or of people, the environment, road infrastructure or public amenity.  

To use my example of the full livestock carrier, the inspector will have to make sure that he considers the 
interests of the stock on that truck. This is all good and the wording of the bill is good. In a normal situation, an 
inspector will try to do the right thing by the stock. However, the one thing that is missing from this clause is a 
provision that requires the inspector to look after the interests of any livestock on such a carrier. The clear 
intention is to give the inspector powers that will enable him to look after livestock on a carrier that is pulled 
over, for whatever reason, in accordance with this legislation, but there is no provision that specifically requires 
an inspector to do that. The legislation provides the inspector with powers that enable him to move a vehicle to 
the next holding yard or even to a nearby paddock or whatever, but there is no requirement for him to do that. 
Logic says that the driver will phone his business and that somehow or other the situation will be taken care of. It 
may be that someone will come along and drive the truck to a nearby holding yard, back to the farm or wherever 
it might be. However, somebody needs to be made responsible for that decision. If an inspector has pulled over 
an inebriated driver—I do not think it would happen very often and I use it as an extreme example—that person 
should not have the responsibility. The responsibility should go back to the person who is initiating the action 
and has all those powers, and that is the inspector. I will not move my amendment yet because I will wait to hear 
the minister’s response. I want to insert a new subclause (6) that reads — 

A police officer — 

That is the term in this legislation for a warden or traffic inspector — 

taking action in accordance with this section shall be responsible for ensuring the welfare of live 
animals in or on the vehicle.  

It is pretty self-explanatory. Yes, it does impose a significant responsibility on the government representative, 
but that responsibility must lie somewhere, and I think this is the best way to do it. There could otherwise be a 
situation in which livestock may not be cared for in the best possible way when action is taken in accordance 
with this clause. 

The DEPUTY SPEAKER: Is the member for Leschenault formally moving his amendment? 

Mr D.F. BARRON-SULLIVAN: I will not move it yet. I will wait for the minister’s response. 

Ms A.J.G. MacTIERNAN: I think there is an issue here in that certainly the legislation enables an officer, in the 
case of a severe breach, to have discretion to allow the person to move on and to do whatever is necessary to take 
care of the livestock etc. I think a valid issue has been raised, but the response is excessive; that is, the idea that a 
police officer, or a Main Roads compliance officer, must take responsibility personally for all those live animals, 
when the whole cause has been the fault of the company or operator. Bear in mind that we are talking about 
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severe breaches here, so they have behaved in a way that is very irresponsible. In order to address the concern 
that has been raised by the member, we are prepared to insert an amendment, which we have circulated. Under 
the current legislation a police officer, or a substitute, has the discretion to think about the live animals in making 
a decision whether to move the vehicle on or whatever they are directed to do. The provision requires the 
inspector to make a decision about the risk, and reads — 

A police officer must not give a direction under subsection (5) if there would be a risk of a kind 
mentioned in subsection (1)(a)(i) or (ii) if the vehicle were to remain at the location where the direction 
is given.  

I think that picks up the point the member makes, which is that someone must make an assessment. This 
amendment moves it beyond a discretion to making it a requirement that the officer, in making a direction to 
move on or otherwise or to stay in that spot or otherwise, has to give consideration to the issue of the welfare of 
the live animals. It takes into account the substance of the member’s concern but without going overboard and 
imposing on police officers the responsibility to personally take over the responsibility of those animals. 

Mr D.F. BARRON-SULLIVAN: We are approaching this in different ways. I am saying that we should make 
someone directly responsible for the welfare of the animals. The minister’s amendment could alter the 
application of subclause (5). Subclause (5) states that an inspector, to whom subclause (4) applies—that is a 
severe risk—having specified the alleged severe risk breach, must direct the driver to ensure that the vehicle 
remains at the location where the direction is given until rectification action is taken in relation to it. The 
minister is saying with this amendment that if the livestock on that carrier is at risk, the inspector must not give 
that direction if the vehicle is to remain at the location where the direction was given. The minister is saying that 
if the inspector considers that there is a severe risk that warrants grounding the truck then and there, under 
subclauses (4) and (5) as they would operate otherwise, the inspector has obviously found something seriously 
wrong with the truck. He has instructed the driver to stop the truck and turn the engine off. That obviously infers 
that if the truck were to continue, it would be a danger in some way or other to other people. That is what this 
legislation is all about. The minister is now suggesting that the truck should be allowed to move if the livestock 
on board could be harmed as a result of them not moving.  

I suppose where I am coming from is that maybe there are alternatives. It would depend where it happened. For 
example, one alternative might be that an empty carrier coming the other way might stop, take the livestock on 
board and take them to a holding yard, a port or wherever. That may be a smoother, more logical way of 
resolving it. The minister is saying that a dangerous truck should be allowed to continue on its way to a holding 
yard, farm, paddock or wherever it might be, which could mean that other motorists could be placed at risk. It 
also limits the options available to deal with that situation. The example I thought of off the top of my head was 
an empty carrier coming the other way. The driver radios in, maybe to another carting company, he might stop, 
load the livestock and be on his way. That might even save costs because there would be one load straight 
through to the holding yard, port or wherever, rather than having to make a double load. I understand that the 
minister is reluctant to make one of her inspectors responsible in a situation like that, but bear in mind the 
legislation is imposing a tremendous onus on drivers and carting companies. If those powers are to be used by an 
inspector, whose liability would be picked up by the government through the Crown, then the government 
should be responsible through that inspector to resolve it. I can see what the minister is trying to do. I can see 
that she is picking up on this and I am grateful that she is looking for a solution, but I will wait for her response, 
because I think what she is doing is keeping a dangerous vehicle on the road and it could limit the options to 
resolve the situation in the best interests of the livestock.  

Ms A.J.G. MacTIERNAN: The way the legislation works is to graduate the penalties and really put some 
powerful disincentives and deterrents into the system. For a breach above 20 per cent, a person is to be grounded, 
as a matter of routine, until he takes some action. That is not to say that there would be a risk to life and limb. It 
is not being grounded so much because there would be a risk to life and limb. This is about strengthening the 
deterrents in the system by saying that if he is going to do something really bad — 

Mr D.F. Barron-Sullivan: Are you really serious about what you are saying, because you are undermining the 
whole intention, as I understand it, of those particular clauses. 

Ms A.J.G. MacTIERNAN: Subclause (4) reads “reasonably believes that a vehicle was involved in a severe 
risk of a breach of mass, dimension or loading”. 

Mr D.F. Barron-Sullivan: Are you saying that a severe breach does not really constitute a road safety issue? 

Ms A.J.G. MacTIERNAN: It is a road safety issue, but what it is not saying is that the officer in doing that 
must make an assessment. In grounding the vehicle he does not have to make an assessment that if the vehicle 
were to go another hundred yards or so, it could cause a catastrophe. What we are saying is that we are prepared 
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to say that in making that decision under subclauses (4) and (5) he is able to take into account those particular 
risks, which are that there might be a risk to the welfare of the animals or an appreciable risk of harm to public 
safety, the environment or road infrastructure. In making a decision that a person has to stay at a location, he is 
able to take into account the range of issues that are specified in subclause (1)(a). 

Dr J.M. WOOLLARD: I have looked at the amendment moved by the minister and the amendments circulated 
under the member for Leschenault’s name. I am sure that, like me, many members in this house are frequently 
lobbied by people who are very upset about the live animal trade. They will be right behind the member for 
Leschenault because they would like to see responsibility taken to ensure the welfare of live animals in or on 
vehicles. The minister’s amendment appears to provide that in certain circumstances if live animals are present, 
we will forget about the breach. If there is a breach and the vehicle should not be on the road, the police officer 
should stop that vehicle from being on the road and ensure that there is continuity in the welfare of those animals 
in the vehicle. I will support the member for Leschenault if he decides to move his amendment.  

Mr D.F. BARRON-SULLIVAN: I cannot remember which organisation forwarded me this information, but it 
came through from a livestock organisation. Livestock carriers are genuinely concerned to ensure the wellbeing 
of the stock they carry. They are concerned that a situation could arise in which a vehicle is grounded. It makes 
sense that someone needs to be responsible for taking steps to ensure the wellbeing of the load and the vehicle. I 
am a bit surprised at what the minister said a moment ago. She basically stated that the reason for an automatic 
grounding of a vehicle that is subject to an accusation of a severe risk breach is explained by the fact that there 
should be some sort of additional penalty. I would have thought that the provision that provides for an automatic 
grounding is incorrect and that we should be looking at giving the inspector the discretion to say to the driver, 
“You are subject to a severe risk breach but your vehicle can still be used safely.” I cannot see how that can be 
the case. If there is a severe risk breach, it is because the vehicle is not safe, and it is so unsafe, I would have 
thought, that it has to be grounded. I cannot understand the minister’s logic. However, whether or not that is the 
case, under this clause there could be a situation in which a vehicle is stopped because it is extremely dangerous 
and it is grounded automatically as a result of the interaction of subclauses (4) and (5). In this case, the minister 
is saying that there are sheep on board and that we should not worry about the fact that the truck is incredibly 
unsafe on the road as the inspector cannot ground that truck in accordance with this clause.  

I am grateful that the minister and her advisers are trying to find another solution, but, again, all my amendment 
does is replicate the advice I have from industry. It is quite comfortable with the amendment. It wants to see the 
interests of livestock looked after in this legislation, both from an animal welfare point of view and from an 
economic point of view. The harsh reality is that once this legislation passes, it will not be changed in a hurry. 
Let us get it right now and make somebody responsible for the welfare of those animals. We cannot make a 
passer-by or the nearest farmer responsible. The only person on the scene who has the ability to coordinate this 
will be an inspector. I cannot see this situation arising very often, if at all, but, in reality, if it does, the inspector 
will ring the carting company. The carting company will say, “We have an empty truck coming by. It will be 
there in about an hour and it will help fix the problem”, or the company will get in touch with another carting 
company, which will take the livestock through to the port or wherever it is heading. 

I will stick to my guns on this issue. The suggestion put to me by industry is the way to go. Consequently, I 
formally move — 

Page 59, after line 21 — To insert — 

(6) A police officer taking action in accordance with this section shall be responsible for 
ensuring the welfare of live animals in or on the vehicle. 

Ms A.J.G. MacTIERNAN: I find the comments on this clause absolutely unbelievable. I am astounded that the 
member for Alfred Cove said that the whole community would be behind this. Let us see what the clause says. It 
says that if a livestock carrier wilfully—a mistake of this order could only be made by wilful conduct—
overloads a vehicle by 20 per cent or more, a compliance officer could come along and stop that vehicle and say, 
“You’re not going anywhere. Pull over under this tree.” Under the member for Leschenault’s amendment, the 
police officer—he could be from your constituency, Mr Speaker—has to sit out there all day. The driver of the 
vehicle, the perpetrator of the crime, can wander off, hitch a lift into town and sit in the pub, saying, “This is the 
life!” The poor copper has to sit out there all day. While the driver is in the pub having a beer, the policeman has 
to sit out in the mulga. It is an outrage that the perpetrator of the crime should not have to accept responsibility 
for the crime. We are not having this. We will not let police officers take over the responsibilities of these 
drivers. The drivers should stay there. They should ring the company and undertake their responsibilities. This is 
the most outrageous and absurd suggestion that I have ever heard.  

Dr J.M. WOOLLARD: It is a bit difficult to comment after that sudden outburst from the minister. I believe 
she said that if the consignor created this breach, he should take responsibility. Surely this legislation covers the 
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whole transport chain. How do we know whether it is the fault of the consignor, the packer, the loader, the owner 
or the driver? The member for Leschenault is trying to look after both the economic interests of the livestock 
holders as well as the wellbeing of the animals. Bearing that in mind, the member is putting forward a very 
reasonable amendment. Many people have been very unhappy that the government is saying on the one hand that 
if a truck is unsafe, it should not be on the road, while it is saying on the other hand that if a truck has been 
overloaded and is unsafe, it can keep going. If we are looking to provide safety, we should make sure that the 
roads are safe. If that means stopping a truck loaded with live animals from continuing on its journey, we should 
make sure that the welfare of the live animals is catered for. 

Ms A.J.G. MacTiernan: Why does the truck driver not have that responsibility? Explain to me why the truck 
driver, who has taken a load that is over the limit by 20 per cent, should not be responsible? The member for 
Alfred Cove has disappeared. 

Mr D.F. BARRON-SULLIVAN: I will answer that question for the minister. The minister is saying that the 
truck driver is responsible. He might not be. I know that in a case like this it is a severe breach, but he might not 
be responsible for it. Earlier the minister said that a great thing about this model is that the truck drivers do not 
get pinged all the time for a breach because it could be someone else’s fault. I have a briefing note with a lovely 
little “transport train”, as the minister calls it. The legislation virtually says that if a load is over the limit by 20 
per cent plus, access to the reasonable steps defence will be limited because the government is zeroing in on the 
truck driver. I can see that, but the truck driver might not be the person to blame. Until the matter has gone to 
court and been dealt with, we will not know. If the truck driver is not to blame, my question to the minister is: 
why should he have to carry the burden? If someone else is responsible for massively overloading a truck and the 
truck driver has been conned because he was given the wrong paperwork or something went wrong in the office, 
why should he cop the blame? Also, what happens if a driver is pulled over in a country town and the inspector 
says, “Gee, you’re way over the limit. Stop the vehicle and get out”, and the driver throws up his hands and says, 
“Bugger this”, and walks away? In that situation the legislation does not contain a provision for anyone to be 
responsible for the welfare of the livestock. We would hope that in that situation the inspector would do the right 
thing and ring the carting company and say, “Gee, I’m in a really awkward situation. Your driver’s just nicked 
off and I’m stuck here with a whole load of sheep. They’re sweltering away and they’re halfway to the port. 
We’ve got a real problem and we have to look after your livestock.” I am sure that in 100 per cent of cases the 
inspector would do that, but what if he does not? We have one chance to get this law right. Let us make sure that 
we cover all situations. This suggestion is from the livestock industry. I am sorry that I cannot remember 
specifically who suggested it, but it came from people who are operating in the livestock industry. They have 
said that they will always do the right thing and that they will always look after the welfare of the livestock. The 
minister has heard from the member for Alfred Cove, who is coming at this issue from an animal welfare point 
of view. When those two points of view combine, I think we will have the right solution. Let us stick to this and 
make the government responsible for something that will happen very rarely, if at all. Let us cover our bases and 
introduce good legislation. 

Ms A.J.G. MacTIERNAN: It is a completely outrageous suggestion. Never have I seen self-interest and 
irresponsibility of this order. I would be amazed if the Livestock Transporters Association of WA was 
advocating this, bearing in mind that we are talking about a severe breach—even if it was the sheep’s fault and 
the driver said that he was trying to keep the sheep out of the truck but they kept climbing onto it and they 
overbore him and he ended with 20 per cent more sheep on the truck than he should have but he did not know! 
Perhaps the sheep were so keen to go to slaughter in Iraq that they snuck onto the truck as stowaways! Are we to 
believe that that is the sort of thing that could happen and the driver would not know about it? Regardless of that, 
a driver is responsible for his load on the road. Regardless of the chain of responsibility, it does not relieve the 
driver of taking responsibility for his load. The member’s proposition is that if a person breaks the law and is 
pulled over, he can go off to the pub and have a beer and the poor old country policeman must spend his day 
looking after the sheep! I am sorry, mate, we are not going there; we are not supporting it. 

Mr D.F. BARRON-SULLIVAN: By moving this amendment, the minister is saying that an unsafe truck that 
constitutes a threat to road safety will be allowed to continue on its way. 

Ms A.J.G. MacTiernan: I have not moved my amendment yet. 

Mr D.F. BARRON-SULLIVAN: The minister has not moved it yet? Will the minister not move her 
amendment? Either the minister does not have an amendment, in which case she does not give a hoot about this 
situation at all and will let the poor livestock suffer, which I think is totally reprehensible, or the minister will 
move her amendment — 

Ms A.J.G. MacTiernan: We do not believe that the livestock transporters are going to go away. 
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Mr D.F. BARRON-SULLIVAN: The minister thinks I am daffy because I want to look after the livestock, 
protect the interests of businesses and find a finite solution to this matter. The minister wants to send dangerous 
trucks onto the road. I think I know which option I would prefer. The minister also doubts that I have got my 
advice from people in the industry. If I have a letter from the organisation that actually put this proposal to me 
and asked me to make representations in this Parliament and it agreed that I should move this amendment, will 
the minister apologise to this Parliament? She is not even listening. I will wait. 

Ms A.J.G. MacTiernan: Will I apologise to Parliament for what? 

Mr D.F. BARRON-SULLIVAN: The minister has implied that I have lied by saying that I have got this advice, 
that I have got this idea, and that I have support for this amendment from the livestock industry. 

Ms A.J.G. MacTiernan: No; I said that I would be very surprised if the Livestock Transporters Association 
would put its name to such a proposition. 

Mr D.F. BARRON-SULLIVAN: I have just dug it up. The association put it to the minister directly in a letter. 

Ms A.J.G. MacTiernan: Can I look at that? 

Mr D.F. BARRON-SULLIVAN: No. The minister should go through her own mail. 

Ms A.J.G. MacTiernan: I overestimated the integrity of the Livestock Transporters Association. 

Mr D.F. BARRON-SULLIVAN: The letter reads — 

Dear Minister 

. . .  

Another area that we believe needs attention relates to the powers of Inspectors to order a driver to 
leave a vehicle if it is determined they are unfit to drive. 

That is the driver. It does not have to be the vehicle; it can be the driver. It continues — 

In the case of a loaded livestock truck there are very real concerns about the well being of the load. We 
propose that the Bills be altered to include a requirement that the Inspector must take steps to ensure the 
well being of the load and vehicle. 

With that, I support the amendment. 

Ms A.J.G. MacTIERNAN: This is unbelievable! This issue does not even relate to this clause. This provision 
relates to vehicles that are overloaded. It has nothing to do with the fitness of drivers—absolutely nothing. The 
member for Leschenault probably even has the wrong legislation. This clause has nothing to do with the fitness 
of drivers; it is purely about the overloading of vehicles. 

Amendment put and a division taken with the following result — 
Ayes (16) 

Mr C.J. Barnett Mr M.J. Cowper Mr P.D. Omodei Ms S.E. Walker 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr C.C. Porter Mr G.A. Woodhams 
Mr M.J. Birney Dr K.D. Hames Mr G. Snook Dr J.M. Woollard 
Mr T.R. Buswell Ms K. Hodson-Thomas Dr S.C. Thomas Mr A.J. Simpson (Teller) 

 

Noes (24) 

Mr P.W. Andrews Mr F.M. Logan Mrs C.A. Martin Mrs M.H. Roberts 
Dr J.M. Edwards Ms A.J.G. MacTiernan Mr A.P. O’Gorman Mr T.G. Stephens 
Ms D.J. Guise Mr J.A. McGinty Mr P. Papalia Mr D.A. Templeman 
Mr J.N. Hyde Mr M. McGowan Mr J.R. Quigley Mr M.P. Whitely 
Mr J.C. Kobelke Ms S.M. McHale Ms M.M. Quirk Mr B.S. Wyatt 
Mr R.C. Kucera Mr A.D. McRae Ms J.A. Radisich Mrs J. Hughes (Teller) 

 

            

Pairs 

 Mr G.M. Castrilli Mr E.S. Ripper 
 Mr J.E. McGrath Mr M.P. Murray 
 Mr T.K. Waldron Mr S.R. Hill 
 Dr G.G. Jacobs Mr P.B. Watson 

Amendment thus negatived. 
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The SPEAKER: Is the minister going to move her amendment? 

Ms A.J.G. MacTiernan: No. 

The SPEAKER: The question now is that clause 66 stand as printed. 

Mr D.F. BARRON-SULLIVAN: I do not particularly like the minister’s amendment. I hope that when this bill 
goes to the upper house, the Greens (WA)—I put it on the record now so that if they read Hansard, because they 
will be contacted about this — 

The SPEAKER: Member, the amendment has not been moved. We are dealing with the clause. 

Mr D.F. BARRON-SULLIVAN: That is right. I am talking to the clause. I hope that when this bill goes to the 
upper house, Hon Paul Llewellyn and Hon Giz Watson will consider the interests of the livestock. Hopefully, 
they will consider putting forward an amendment similar to the one that I have just suggested. I was 
contemplating putting forward the minister’s amendment, but what worried me was that she might accept it and 
then we would have a second-best solution, so I will not do that. I make the point that when this bill goes to the 
upper house, this clause will be deficient. I sincerely hope that our upper house colleagues the Greens will look 
after the interests of livestock when the matter is debated in that house. 

Clause put and passed. 

Clauses 67 to 79 put and passed. 

Clause 80: Form and content of improvement notices — 
Mr D.F. BARRON-SULLIVAN: This is another matter that has been put to us by industry. The concern with 
clause 80 is that although the industry, carriers and so on can understand the need for some sort of improvement 
notice regime—indeed, I think there is support in the industry for something along these lines—there is major 
concern about clause 80(2). First, the improvement notice regime is not part of the national model. It is one of 
the reasons that we are not dealing with a nationally consistent piece of legislation. Again, I tend to take the side 
of small and medium enterprises, especially small businesses, and this could be a bit onerous. On the advice I 
have received, people in the industry are happy to go along with it. They see benefits in it, so I will support it. 
The only problem that has been referred to me is in subclause (2), which states that the improvement notice may 
but need not specify the action to be taken. If an inspector pulls over a vehicle or finds a vehicle in a yard and 
indicates that it has problems, he does not necessarily have to specify what action must be taken to fix the 
problems. Under clause 80(1)(d), an improvement notice must state the grounds for the belief that there is a 
problem etc, but there is no need to specify the action to be taken. It would improve matters for the industry if 
the improvement notice system provided that inspectors had to specify the action that must be taken. The reason 
for that is very simple. The owner of the vehicle would then know exactly what needed to be attended to and 
would be able to deal with it straightaway, it would save time, the vehicle would be back on the road quicker, it 
could save money and it would lead to greater smoothness in the whole system. This matter was raised with the 
minister’s advisers, who were not all that keen on it. However, there must be a discipline in this regard. If the 
minister’s response is unsatisfactory, I will move an amendment that will require the inspectors to specify what 
action must be taken. Instead of giving them a choice, they will have to specify the action that needs to be taken 
in relation to an improvement notice.  

Ms A.J.G. MacTIERNAN: The member so confidently asserts that this was not part of the national scheme. I 
ask the member to explain why he thinks that.  

Mr D.F. Barron-Sullivan: Because of the minister’s briefing notes and the briefing I had with the advisers.  

Ms A.J.G. MacTIERNAN: That is probably as accurate as the member’s reading of the letter from the 
Australian Livestock Transporters Association, which the member has completely misunderstood. It is quite 
clear that the particular provision with which the member takes umbrage comes from section 118 of part 5 of the 
Road Transport Forum (Compliance and Enforcement) Bill, which is the national model legislation. Under the 
heading “Improvement notices” the provision reads — 

The improvement notice may but need not specify the method by which the alleged contravention or 
likely contravention, or the matters or activities occasioning the alleged contravention or likely 
contravention, are to be remedied. 

It is an integral part of the system. The wording directly comes from that legislation. The reason for that is that 
there may be a number of different ways in which the contravention can be dealt it. To suggest that it is the 
responsibility of the government to work out how to fix breaches for a company is an absolutely ridiculous 
proposition. Just as improvement notices are applied under occupational health and safety, the actual nature of 
the contravention is set out on the improvement notice. It is up to the company to work out how it will get itself 



Extract from Hansard 
[ASSEMBLY - Thursday, 13 March 2008] 

 p922b-947a 
Dr Janet Woollard; Acting Speaker; Mr Murray Cowper; Ms Alannah MacTiernan; Mr Dan Barron-Sullivan; Mr 

Colin Barnett; Deputy Speaker; Dr Graham Jacobs; Speaker 

 [22] 

into a state where it is legal. To suggest that government officers have to work out how to do that job is absurd. It 
is like having a yellow sticker on one’s car saying that it has this, this and this defect. Police officers have to do 
more than that. They have to open the bonnet, take out this little bit and put in that little bit. It is an absurd 
proposition. The member is making a mockery of business. None of these organisations are asking us to put 
these propositions in. We certainly will not be supporting it.  

Mr D.F. BARRON-SULLIVAN: Unlike the minister, I am prepared to admit when I am wrong. For once the 
minister may be right at my expense, because I was looking at a briefing note that I received from within the 
industry. The minister may be right. If that is the case, I am prepared to say that I am wrong, unlike the minister 
who would never admit that she was wrong. I am still right about the implications of this provision. The minister 
said that the industry would never ask for this provision.  

Oh dear, here is the letter. It reads, “Dear minister, The introduction of improvement notices . . . ”. I will not go 
through the whole thing. Where does the minister think I get this advice from?  

Ms A.J.G. MacTiernan: Read the letter.  

Mr D.F. BARRON-SULLIVAN: I will not go through it again. I made the point.  

Ms A.J.G. MacTiernan: I will ask that the document be tabled.  

Mr D.F. BARRON-SULLIVAN: The minister cannot do that, because I am not a minister. 

The SPEAKER: It is not an official document. 

Mr D.F. BARRON-SULLIVAN: It was a good try.  

Ms A.J.G. MacTiernan: It’s just like your last document; it doesn’t say what you said it would. The last 
document was not even about overloading; it wasn’t about that piece of legislation. If you are so confident, show 
us your document.  

Mr D.F. BARRON-SULLIVAN: Second time running—if I get the industry to write saying that it has 
suggested this — 

Ms A.J.G. MacTiernan: Second time running? What was the first time?  

Mr D.F. BARRON-SULLIVAN: Good Lord, does the minister not remember that? 

Ms A.J.G. MacTiernan: No. What I do remember is that the member read out a passage when clearly he was 
talking about another provision. 

Mr D.F. BARRON-SULLIVAN: Nonsense.  

Ms A.J.G. MacTiernan: The member was talking about situations in which drivers were taken off the road 
because they weren’t fit to drive. That is not the legislation we were debating.  

Mr D.F. BARRON-SULLIVAN: Yes, which is what this legislation is about.  

Ms A.J.G. MacTiernan: It was not the legislation we were debating. 

Mr D.F. BARRON-SULLIVAN: Yes, it was. The minister has not consulted with industry on this bill at all. 
The minister’s advisers told me that this bill had not been sent out to industry.  

Ms A.J.G. MacTiernan: I have explained that over and again. 

Mr D.F. BARRON-SULLIVAN: I have spoken to a number of individual carriers, transport companies and 
representative organisations and that is the reason that I am here representing their point of view on these 
matters. They raised some very good points. In this case, this letter is saying that it would be far simpler, and it 
would make the system far smoother, if the inspectors were made to specify the action to be taken. The minister 
can throw her hands in the air and go all wobbly about the matter, but what is wrong with that? If we take, for 
example, a truck, and the inspector finds a problem with it, why can he not say what has to be done to fix it? 

Ms A.J.G. MacTiernan: That is ridiculous. 

Mr D.F. BARRON-SULLIVAN: Why? 

Ms A.J.G. MacTiernan: Because it’s the responsibility of the operator to act within the law. To be demanding 
that these officers go out and work out — 

Mr D.F. BARRON-SULLIVAN: This is the problem. The minister has no experience in the real world and this 
is why small business is absolutely fed up. They are fed up with the situation in which the government makes 
regulations and laws, often for very good reasons, and they find that they have to carry the burden. In most cases, 
it should be a relatively simple matter. The inspector issues an improvement notice stating the grounds for his 
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belief that there is a problem, and it would probably be a fairly clear-cut case. I am not in the industry, but I am 
going on advice from people in the industry that that is not the case. The industry is saying, “Please make this 
more precise. Please make it that an inspector actually has to specify the problem and say what has to be done to 
fix it.” I thought that was incredibly simple and incredibly realistic, and that is the reason for my amendment to 
clause 80. I move — 

Page 67, line 3 — To delete “may but need not” and substitute — 
shall 

Amendment put and a division taken with the following result — 
Ayes (1) 

Mr D.F. Barron-Sullivan (Teller) 

Noes (37) 

Mr C.J. Barnett Mr R.C. Kucera Mr P. Papalia Dr S.C. Thomas 
Mr M.J. Birney Mr F.M. Logan Mr C.C. Porter Mr M.W. Trenorden 
Mr M.J. Cowper Ms A.J.G. MacTiernan Mr J.R. Quigley Ms S.E. Walker 
Dr J.M. Edwards Mr J.A. McGinty Ms M.M. Quirk Mr M.P. Whitely 
Mr B.J. Grylls Mr M. McGowan Ms J.A. Radisich Mr G.A. Woodhams 
Ms D.J. Guise Ms S.M. McHale Mrs M.H. Roberts Mr B.S. Wyatt 
Dr K.D. Hames Mr A.D. McRae Mr A.J. Simpson Mrs J. Hughes (Teller) 
Ms K. Hodson-Thomas Mrs C.A. Martin Mr G. Snook  
Mr J.N. Hyde Mr A.P. O’Gorman Mr T.G. Stephens  
Mr J.C. Kobelke Mr P.D. Omodei Mr D.A. Templeman  

            

Pairs 

 Mr J.E. McGrath Mr M.P. Murray 
 Mr G.M. Castrilli Mr E.S. Ripper 
 Dr G.G. Jacobs Mr S.R. Hill 
 Mr T.K. Waldron Mr P.B. Watson 
 Mr J.H.D. Day Mr P.W. Andrews 

Independent Pair 

Dr J.M. Woollard 

Amendment thus negatived. 

Clause put and passed. 
Clauses 81 to 86 put and passed. 
Clause 87: Duty of responsible entity — 
Mr M.J. COWPER: Clause 87 deals with consignments. I am still not satisfied with the responsibility for 
infringements. I understand from the briefing that the penalty for a breach would be the issue of an infringement 
notice. However, I am just looking at the penalty. 

Ms A.J.G. MacTiernan: For which breach are you talking about? 

Mr M.J. COWPER: The consignment of a seatainer must have accompanying documentation or a declaration, 
and for a breach there is a penalty. My understanding is that the penalty is by way of infringement notice; is that 
not correct?  

Ms A.J.G. MacTiernan: It’s a court penalty.  

Mr M.J. COWPER: It is a court appearance.  

Ms A.J.G. MacTiernan: Yes.  

Mr M.J. COWPER: What if it is a minor breach of, say, only five per cent over?  

Ms A.J.G. MacTiernan: It is not about the weight; it is about providing a declaration.  

Mr M.J. COWPER: Okay; the declaration might be provided, but let us say it is out by five per cent.  

Ms A.J.G. MacTiernan: Regulations provide what must be on the document. This is not about how far 
overweight the container is; this is about whether a document has been provided. Maersk Line might bring a 
container from overseas into Patrick Stevedores or the P&O terminal at Fremantle and a truck driver might pick 
it up. The responsible entity must provide the documentation at the start of the trip for the container in this state. 
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It is the first port of call for the container. When the container first comes into the state, the company must 
provide the document. If it is not provided, the company is likely to be fined.  

Mr M.J. COWPER: Must the driver carry the notice?  

Ms A.J.G. MacTiernan: It is not the responsibility of the driver; it is the responsibility of the people who bring 
the containers into the state and arrive at Fremantle. The company that brings in the container and then gets the 
truck operator to transport that container is required to give to the truck operator the particular document.  

Mr M.J. COWPER: Must it be a physical document; can it not be done electronically?  

Ms A.J.G. MacTiernan: It may be able to be done electronically. The situation is that the company has an 
obligation to provide that information in a way that complies, whether it is electronic or written. Obviously, a 
complying document must have accurate information. It has nothing to do with the driver per se, but if the driver 
wishes to avail himself of a defence in relation to a significant or severe breach, he must be able to produce this 
document.  
Clause put and passed. 
Clause 88: Duty of responsible person — 
Mr M.J. COWPER: This clause reads —  

(1) A responsible person for a vehicle who arranges for a consigned freight container to be 
transported in this State by the vehicle must ensure that, before the start of the journey in the 
course of the transport of the container in this State, the driver or a co-driver of the vehicle is 
provided with a complying container weight declaration relating to the container.  

(2)  A responsible person for a vehicle who arranges for a consigned freight container to be 
transported in this State by the vehicle and another road or rail carrier must ensure that, by the 
time the other carrier receives the container, the other carrier is provided with a complying 
container weight declaration relating to the container. 

Penalty applicable to subsections (1) and (2): a fine of 50 PU. 
My calculations indicate that is worth $2 500. It continues — 

(3) A responsible person for a vehicle is to be taken to have committed an offence under 
subsection (1) if neither the driver nor any co-driver has a complying container weight 
declaration relating to the consigned freight container unless the responsible person proves that 
the driver or a co-driver was provided with the declaration. 

(4) In a prosecution for an offence under subsection (1) or (2) the person charged has the benefit 
of the reasonable steps defence. 

I still have some concerns about this matter. Is the minister saying that if a container has come into the Kewdale 
freight yard or the Fremantle port from interstate or overseas, the responsible person would be the person who 
arranges the transportation of that container in this state? 

Ms A.J.G. MacTiernan: Just to clarify that, as I understand it, the responsible entity would be the freight 
forwarder—the person who brought the container into the state. That person might then contract with Toll, for 
example, to take the container from Fremantle to the depot in Kewdale. The responsible entity in that case would 
be the person who brought the container into the state, and the responsible person would be the company or 
individual who enters into the contract with the responsible entity for the transportation of that container. The 
intention of this provision is to ensure that the responsibility to provide reliable documentation passes down the 
chain, from the person who brought the container into the state to the company that is contracted to transport the 
container from the port to wherever it is going.  

Mr M.J. COWPER: I appreciate that advice, minister. Will the hardworking person at Kewdale, where the 
container is offloaded from the train onto the truck, be able to weigh the load and fill out the declaration? Will 
any person in the process be able to fill out the declaration and thereby comply with the requirements under this 
legislation?  

Ms A.J.G. MacTiernan: If a container arrives in Kewdale from the eastern states, the same principle will apply. 
The responsible entity will probably be the freight forwarder. The person who is contracted to transport that 
container from the rail terminal will be the responsible person.  

Mr M.J. COWPER: To give another example, a seatainer may weigh in the vicinity of 27 tonnes, which means 
it will exceed the capacity of a normal tri-axle trailer. The consigner may have arranged a special vehicle with a 
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permit to carry that extra weight, but that vehicle does not turn up, and the consignee is not able to establish 
whether the vehicle that is used is the vehicle that is supposed to be used. 

Ms A.J.G. MacTiernan: This is about providing the documentation. That documentation must be accurate 
documentation. This is about providing documentation to verify the mass weight of the container; that is, the 
weight of the container and its contents. It is not about what may happen after the documentation has been 
prepared. This is about who will have responsibility for preparing and handing over that documentation each 
time a container is passed from one person to another. 

Mr M.J. Cowper: Mr Speaker — 

Ms A.J.G. MacTIERNAN: I urge the member to think a little more carefully about it. There are different sorts 
of provisions. If we go back to first principles, we are trying to provide a situation in which a driver knows what 
is on the vehicle. If we are going to give people the chain of responsibility, there must be some way in which 
they can know the nature of the mass of the freight load. Whether it is a ship bringing a container into Fremantle 
or a train bringing a container into Kewdale, the same applies: if someone brings a container into Kewdale by 
rail and it goes off the rail and stays in the rail yard and never goes onto a road, that person does not have to do 
anything and has no obligations. Likewise, if a container arrives at Fremantle and never leaves Rouse Head, that 
person does not have to do anything. However, if someone wants to take it from the yard at Fremantle or the 
yard at Kewdale onto the road, that person must do a number of things. The first is to produce a document that 
shows what the mass of the container is.  

Mr M.J. Cowper: Can that be done anywhere along the consignment chain? 

Ms A.J.G. MacTIERNAN: It must be done at each stage. The driver does not have to fill one out, as the 
member can imagine. If the driver wants to rely on the reasonable steps defence, if he has a substantial or severe 
breach, he has to have taken the precaution of having got one of those documents. It is all about introducing 
business practices into the system that make people take responsibility. A ship’s captain will want to know how 
much a container weighs, because if he does not know how much containers weigh, the ship is liable to sink if 
too much is put in. There will be rules about what containers weigh. All this is saying is that the same degree of 
documentation to get a container on a ship will be needed to get a container over the port boundary and onto the 
roads. It is putting some discipline into the system. The information will already be available, but it will stop the 
practice of turning a blind eye, which is what a lot of industry does because it is not its problem. If a truck driver 
puts on a load, the truck driver bears the penalty and not industry. Some dodgy practices have sprung up.  

Clause put and passed. 
Clauses 89 to 94 put and passed. 
Clause 95: Terms used in this Division — 
Mr M.J. COWPER: Clause 95 relates to false or misleading information about transported goods. If misleading 
information is put on documentation, irrespective of the fact that a container is underweight, does it still 
constitute an offence? 

Ms A.J.G. MacTIERNAN: Perhaps the member would like to look at clause 102. That might help. 

Mr M.J. Cowper: This is just in relation to transport documentation. 

Ms A.J.G. MacTIERNAN: The clause provides that if the weight is overstated, that in itself will not be false or 
misleading. 

Mr M.J. Cowper: Or understated? 

Ms A.J.G. MacTIERNAN: The member’s concern is that a driver may perhaps overstate the weight, and that 
that will then be considered to be misleading. Clause 102 clarifies “container weight declaration”. It states — 

For the purposes of this Part, information in a container weight declaration is not false or misleading in 
a material particular just because it overstates the weight of the freight container and its contents. 

If the driver gets it wrong by overestimating the weight, it will not be considered false or misleading because that 
is perhaps just people being overcautious, and that is a good thing. Clause 102 clears that matter up. 

Mr M.J. Cowper: What about understating the weight when the load is not over the limit? 

Ms A.J.G. MacTIERNAN: No. If a driver understates the weight, that is deemed false and misleading. The 
purpose of this clause is to ensure that everyone in the chain knows — 

Mr M.J. Cowper: Is that irrespective of the weight not being over or under a particular weight loading? Does it 
have to be over? 
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Ms A.J.G. MacTIERNAN: No. Truck operators need to know the weight of the load because they choose a 
vehicle suitable for the weight of the container. If the operator has incorrect information—that is, information 
that underestimates or falsely states a lesser load weight—that potentially will create a situation in which a 
vehicle will be overloaded. The process will be reliant on the understanding that the container weighs 90 tonnes, 
when in fact it will weigh 92 tonnes. 

Mr M.J. Cowper: That is a heavy container! 

Ms A.J.G. MacTIERNAN: Sorry—nine tonnes. 

Mr M.J. COWPER: Okay, but what if the load is not over the limit? 

Ms A.J.G. MacTiernan: What limit? 

Mr M.J. COWPER: Let us say a truck has a 40-foot seatainer holding 20 tonnes of gear, and the weight has 
been underestimated by 20 tonnes. Effectively, the load is overweight by 20 tonnes. Under the old regime, that is 
entering the severe category, even though it is not over the limit. 

Ms A.J.G. MacTIERNAN: The member is confusing two things. First, there are limits on how much load 
particular vehicles can take on the road. For example, the load weight for a utility is different from the load 
weight for a road train. There are no absolutes that determine the load that can be carried, but there are absolutes 
that determine the size of load a particular vehicle can carry. People who decide what vehicle to use or how 
many containers they will carry—sometimes they can carry two or three containers—need to know how much 
each container weighs. The member is confused. It is not about a limit on the container weight; the container can 
be any weight. This is all about the documentation having to accurately reflect the weight. It can be an 
overestimation, but it cannot be an underestimation. Someone else then must find the appropriate truck to move 
this load, and then must ensure that the multiple loads add up to the correct weight. It is completely wrong to 
view this as being under or over a particular limit—it is not. The issue is about being accurate or not accurate 
because other people must rely on that information to make decisions.  

Clause put and passed. 

Clauses 96 to 108 put and passed.  
Clause 109: Liability of the officers of bodies corporate — 

Mr M.J. COWPER: Clauses 109 to 112 deal with the liability of various people along the chain. Clause 109 
deals with the liability of bodies corporate. The liability of a partnership is dealt with in clause 110, the liability 
of unincorporated associations is dealt with in clause 111 and clause 112 relates to the liability of employers. Are 
the same penalties associated with breaches of each of these entities or are different penalty units scheduled 
accordingly? For example, if a large corporation such as Toll West were fined $2 000 for a particular breach, that 
amount would represent a drop in the ocean. A small sole trading business could find itself in a similar situation 
and incur what for it would be a substantial fine.  

Ms A.J.G. MacTiernan: That is an extraordinary proposition. Are you suggesting that the nature of the crime or 
the penalty be varied according to how wealthy a company is? 

Mr M.J. COWPER: No. Companies may breach certain laws under the Environmental Protection Act 1986. 
They get penalised at different rates from individuals, for instance. 

Ms A.J.G. MacTiernan: That is the difference. It does not come down to whether a company is large or small. 
There are penalties for corporations, be they small or large, and there are penalties for the officers of those 
corporations. 

Mr M.J. COWPER: Are there different penalty rates for those different levels? For example, in the provisions 
relating to mass, different penalty rates apply to loads of less than four and a half tonnes and those of more than 
four and a half tonnes. 

Ms A.J.G. MacTIERNAN: It is an interesting provision. I was not aware of it. Is the member aware of the 
provisions in the Sentencing Act 1995? The provisions in this bill apply equally to corporations or individuals. 
The liability of a corporation or a person is the same. Apparently, under the Sentencing Act in Western Australia, 
a corporation can be liable for up to five times the penalty amount. In sentencing a corporation, the court has the 
capacity to multiply by a factor of five the amount of the scheduled penalty. Obviously, it is a discretionary 
thing. The penalties stipulated under this legislation apply equally to corporations and individuals. If it is not a 
modified penalty, and if it is a matter that goes to sentencing, the court has some discretion when imposing the 
penalty. 
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Mr M.J. COWPER: I thank the minister for that information and the revelation. We have all learnt something. 
That relates to bodies corporate. I am trying to short-circuit this whole issue.  

Ms A.J.G. MacTiernan: The Sentencing Act provision applies to corporations. I do not know whether my 
advisers know whether they are corporations under the Corporations Act, corporations that are statutory bodies 
or corporations under the Co-operative and Provident Societies Act. We will be happy to get the member a copy 
of those provisions in the Sentencing Act.  

Mr M.J. COWPER: Clause 111 relates to the liability of persons managing unincorporated associations, so all 
members of an association are liable. It is an interesting concept.  

Ms A.J.G. MacTIERNAN: This is quite important. That is part of the difficulty of operating as a freight 
forwarder in an unincorporated association. We allow businesses to become unincorporated associations to avoid 
that. We cannot allow a business operating as an unincorporated association to escape liability, otherwise there 
will be no incentive to go through the proper steps of becoming an unincorporated association and therefore 
discharge oneself from liability.  

Clause put and passed. 
Debate adjourned, on motion by Mr J.C. Kobelke (Leader of the House). 

House adjourned at 6.05 pm 

__________ 
 
 


